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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ANN M ADLER and STEVEN D. ADLER, )
Petitioners,
VS.

CITY OF PORTLAND
LUBA No. 93-011

N N N N N N N N N N N N N N N

Respondent ,
FI NAL OPI NI ON
and AND ORDER
ARDI S MANGELS, W LLI AM MANGELS,
NORMAN JANZER, and TERW LLI GER
NEI GHBORS COALI TI ON
| nt ervenor s- Respondent. )

Appeal from City of Portl and.

Steven D. Adler, Portland, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Grenley, Rotenberg, Laskowski, Evans & Bragg.

Adri anne Brockman, Deputy City Attorney, Portland,
filed a response brief and argued on behalf of respondent.

Edward J. Sullivan, Portland, filed a response brief
and argued on behalf of intervenors-respondent. Wth him on
the brief was Preston, Thorgrinson, Shidler, Gates & Ellis.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

AFFI RMED 07/ 01/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the city council denying
their application for a bed and breakfast use in the
Residential (R-7) zoning district.
MOTI ON TO | NTERVENE

Ardis Mangels, WIlliam Mangels, Norman Janzer, and
Terwi Il liger Neighbors Coalition nove to intervene on the
side of respondent in this appeal proceeding. There is no
objection, and the notion is all owed.
MOTI ON TO AMEND PETI TI ON FOR REVI EW

On June 29, 1992, petitioners delivered to this Board,
a notion to delay this appeal proceeding and to anend the
petition for review to add an assignnent of error. The
proposed new assignnment of error is to be based on evidence,
not in the record, of an unrelated city decision on an
unrel ated application for a bed and breakfast establishnment.

Qur final opinion and order is due on July 1, 1993
Petitioners' request would result in delay of the issuance
of our final opinion and order, in contravention of the
statutory requirenent that we issue our final opinion and
order within 77 days of the date the record is submtted.

Petitioners' request to amend their petition for review
is denied.
MOTI ON FOR EVI DENTI ARY HEARI NG

On June 29, 1993, petitioners submtted a notion for

Page 2



1 evidentiary hearing as an alternative to their motion to
2 anmend the petition for review As we understand it, the
3 evidentiary hearing is to sought to present evidence of a
4 city decision approving an unrelated application for a bed
5 and breakfast wuse on property other than the subject
6 property.

7 ORS 197.830(13)(b) provides the follow ng concerning
8 evidentiary hearings:

9 "In t he case of di sput ed al | egati ons of
10 unconstitutionality of the decision, standing, ex
11 parte contacts or other procedural irregularities
12 not shown in the record which, if proved, would
13 warrant reversal or remand, the board may take
14 evidence and make findings of fact on those
15 al l egations. * * *" (Enphasis supplied.)
16 OAR 661-10-045(1) and (2) provides:
17 "(1) Grounds for Hearing: The Board may, upon witten notion,
18 conduct an evidentiary hearing in the case of disputed
19 al | egati ons in t he parties' briefs concer ni ng
20 unconstitutionality of the decision, standing, ex parte
21 contacts or other procedural irregularities not shown in
22 the record and which, 1f proved, would warrant
23 reversal or remand of the decision. An
24 evidentiary hearing may also be held upon
25 notion or at the direction of the Board to
26 consi der disputes regarding the content of
27 the record or requests for stays, attorney
28 fees and actual damages under ORS 197. 845.
29 "(2) Motions for Hearings: A nmotion for an
30 evidentiary hearing shall contain a statenent
31 explaining with particularity what facts the
32 noving party will present at the hearing and
33 how those facts wll affect the outcone of
34 the review proceeding. Whenever possible
35 such facts shall be presented by affidavit
36 with the notion.
37 "k ok k% x"  (Enphasis supplied.)
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Petitioners fail to explain how establishing that the
city approved an unrelated application for a different bed
and breakfast on a different piece of property would affect
t he outcone of this appeal proceeding, or how such evidence
could result in the reversal or remand of the chall enged
deci si on.

Petitioners' notion for evidentiary hearing is denied.
FACTS

This is the second tine a city decision on the subject
application for a bed and breakfast has been before this

Boar d. In Adler v. City of Portl and, O LUBA

(LUBA No. 92-041, Septenmber 1, 1992), slip op 2 (Adler 1),
we described the characteristics of the proposal, as

foll ows:

"The proposed bed and breakfast use would be
| ocated in an existing dwelling. The operating
characteristics of the proposed bed and breakfast
consist of four guest roonms to accomodate a

maxi mum of six guests per night. A part-time
housekeeper and gardener are proposed to be hired

to assist in the operation of the bed and

br eakfast.”

In Adler 1, we remanded the city's decision denying

petitioners' application because the city failed to advise
petitioners of their right to request that the |ocal record
remain open for a period of seven days, as required by
Portland City Code (PCC) 33.730.100(B)(3).

On remand, the <city allowed new evidence to be

submtted and provided a period for the subm ssion of
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rebuttal evidence. The city council heard the matter on the
basis of the prior record and the evidence submtted on
remand. After the public hearing, the city council again
deni ed petitioners' application. This appeal followed.

FI RST ASSI GNMENT OF ERROR

"Council's failure to follow the remand procedures
recommended by the ~city attorney's office,
accepted by all parties, and adopted by council,
and [its decision] to tolerate a climate in which
the ~city attorney's office and intervenor-
respondents were permtted to do the sanme, not
only denied petitioners' rights to substantive due
process of |aw, but also substantially prejudiced
petitioners' rights to rebut evidence, to have a
conpl ete decision based on conpliance with the
adopted remand procedures, and to frane a LUBA
appeal . "

Petitioners allege various procedural errors in the
process utilized by the city on renmand. The city counci
gave all parties an opportunity to submt evidence before,
and | egal argunent during, a public hearing. Al'l parties
t ook advantage of these opportunities. Petitioners cite no
| ocal code, statutory or other requirenent violated by the
procedures enployed by the city on remand.?

In addition, even if petitioners established that the
procedures used by the city on remand were erroneous in sone

way, petitioners' al l egations at nost establish the

1To the extent petitioners may argue the procedures enployed by the city
on remand violate sone constitutional provision, no argument is explicitly
made or adequately devel oped for review. Joyce v. Miltnonah County, 23 O
LUBA 116, 118 (1992).
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exi stence of procedural error for which we see no prejudice
to their substantial rights. Therefore, this assignnent of
error provides no basis for reversal or remand of the
chal | enged decision.2 ORS 197.835(7)(a)(B).

The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"The context in which the remand process actually
took place had the effect of wunlawfully denying
petitioners their ri ght to r ebut evi dence
submtted in opposition to their application.”

Petitioners argue that on remand, the city denied them
the right to rebut findings, and to rebut alleged new
evidence submtted by intervenors during the rebuttal
segnent of the local remand proceedings. Citing Fasano V.

Washi ngton Co. Bd. of Comm, 264 Or 574, 507 P2d 23 (1973),

petitioners contend these alleged failures amunt to a
violation of their right to rebut evidence.

There is no requirenment that petitioners be provided
with an opportunity to rebut proposed findings. Terraces

Condo. Assn. v. City of Portland, 22 Or LUBA 151, 161, aff'd

110 O App 471, 823 P2d 1004 (1992). Accordingly,

2petitioners also contend the deputy city attorney was biased against
them and argue that this allegation provides a basis for reversal or
remand of the chall enged deci sion. First, none of the alleged conduct of
the deputy city attorney cited by petitioners establishes the existence of
bias by the deputy city attorney. Second, even if such conduct anpunted to
bias, petitioners fail to establish how alleged bias of a city staff person
provi des any basis for reversal or remand of a decision nmade by the city
governing body. See Schmaltz v. Hood River County, 22 Or LUBA 115, 112 n 7
(1992).
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petitioners' argunent in this regard provides no basis for
reversal or remand of the chall enged deci sion.

W turn to petitioners' allegations that they were
deni ed an opportunity to rebut new evidence presented during
the rebuttal segnment of the local proceedings on remand.
The new evidence allegedly submtted by intervenors during
the rebuttal segnent of the |ocal remand proceedings is as

foll ows:

"1l. [Transmttal] letter dated 12/1/92 to the
Counci |

"2. The record in LUBA No. 92-41

"3. The final opinion in LUBA No. 92-041

"4. Intervenor[s]' and Respondent's brief in LUBA
No. 92-041
"5. Proposed findings." Intervenors' Brief 8.

These docunents do not constitute new evidence that
petitioners were entitled to rebut during the local renand
pr oceedi ngs. These docunents did not add anything new to
the record that petitioners had not had other opportunities
to rebut during the local proceedings in Adler 1I. Furt her
the briefs in the LUBA proceedings in Adler 1 do not
constitute new evidence which petitioners were entitled to
rebut during the | ocal proceedings on renmand.

The second assignnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"Council's failure to consi der mtigating
conditions for approval as recommended by the
pl anning bureau staff and by petitioners violated
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[PCC} sections 33.815.105, 33.815.010, 33.800.070,
and 33.800. 050(A). "

As we understand it, petitioners argue under this
assignment of error that this Board m sunderstood their
arguments previously mde to this Board in Adler |I.
Petitioners contend this Board did not address argunments
they made in their petition for review in Adler I, nanely
that the city werred in failing to consider whether
mtigating conditions of approval could be inposed to enable
approval of the application. Petitioners mintain this
Board's determ nation in Adler |, that the city did not err
because the city is not required to inpose conditions of
approval to make a conditional use permt approvable, m sses
their point. Regardless of whether the city is required to
i npose conditions of approval, according to petitioners, the
city is required to at Ileast <consider the effect of
m tigating conditions of approval.

It is not clear how to characterize the issue raised by
petitioners in this assignment of error. Qur decision in
Adler | explains that filing a conditional use permt
application does not guarantee or require conditional use
approval, and that a local governnment is not required to
i npose conditions of approval when considering a request for

a conditional use permt. Adler |, supra, slip op at 11-12.

The nost |ogical characterization of petitioners' argunents
under this assignment of error |leads to a conclusion that

petitioners raise issues that were disposed of in Adler 1,
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and that petitioners should have appealed our decision in
Adler | if dissatisfied.

However, it makes no difference here how petitioners’
argunments are characterized for purposes of disposing of
this assignnent of error. Petitioners' argunents under this
assignnment of error were either raised in the petition for
review in Adler | or could have been so raised. Havi ng
either failed to raise this issue during the proceedings
before this Board in Adler I, or failed to appeal fromthis
Board's interpretation of the issue petitioners did raise in
this regard, petitioners are precluded fromnow raising this

i ssue. Beck v. City of Tillamok, 313 Or 148, 152-53, 157,

P2d ~ (1992); Hearne v. Baker County, 89 Or App 282

748 P2d 1016, rev den 305 Or 576, 746 P2d 728 (1987); Ml

Creek G en Protection Assoc. v. Umatilla County, 88 O App

522, 746 P2d 728 (1987).
The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"Council's deci si on IS not supported by
substantial evidence in the record taken as a
whol e. "

It is the applicant's burden to establish conpliance
with each relevant approval standard. Consequently, where
the applicant fails to establish conpliance with a single
approval standard, a decision denying an application will be

af firmed. Garre v. Clackamas County, 18 Or LUBA 877, aff'd

102 O App 123 (1990). Therefore, if there is substantial
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evidence in the whole record to support any ground for
denial relied on by the city, the city's decision nust be
af firnmed.s3

Portland City Code (PCC) 33.815.105(C) requires:

"The proposal wll not have significant adverse
inpacts on the livability of nearby residential
zoned | ands due to:

"x % *x * %
"(2) Privacy and safety issues.”
I n addition, PCC 33.815.105(D)(2) requires the follow ng:

"The transportation system is capable of safely
supporting the proposed use in addition to the

existing uses in the area. Eval uation factors
include street capacity and |level of service,
access to arterials, transit availability,

on-street parking inpacts, access requirenents,
nei ghbor hood i npacts, and pedestrian safety."”

There 1is evidence in the record that the streets
accessing the subject dwelling are steep, narrow and
winding; and in many places the sight distances are
i mpai r ed. There is also evidence that nobst guests wll
arrive by private autonobile or taxi, as there is no public
transportation available to the subject dwelling. There is

evidence in the record that parking in the area is already

3petitioners do not challenged the adequacy of the city's findings that

the proposal fails to conply with relevant standards. As part of their
substantial evidence challenge, petitioners may al so be making a chal |l enge
to the city's interpretation of its code. However, if such an

interpretational challenge is nmade, it is inadequately developed to nerit
revi ew. Deschutes Devel opnent v. Deschutes County, 5 O LUBA 218, 220
(1982).
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quite limted, and that on-street parking can pose serious
safety hazards. There is evidence in the record that the
year -round occupants of the proposed dwelling have two cars,
two coll ege age daughters who drive but do not |ive at hone,
and that there wll be four bedroons in the dwelling
avail able for guests and, thus, a potential for at |east
four guest autonobiles to be present at the property. I n

addition, there is evidence in the record that parking space

will be provided for the part-tinme gardener and for the
part-time housekeeper. Finally, there is evidence in the
record that guests will arrive and depart in autonobiles

late at night and early in the norning, and that the
simlarity of street nanmes could easily cause the guests of
the proposed bed and breakfast to beconme confused in
attenpting to | ocate the subject dwelling.

Subst anti al evi dence IS evi dence upon  which a
reasonable person would rely to reach a conclusion.
Evi dence is considered "substantial evidence" even though it
is possible for a reasonable person to draw different

conclusions from the sane evidence. Carsey v. Deschutes

County, 21 Or LUBA 118, 123, aff'd 108 Or App 113 (1991).

We conclude a reasonable person could rely on the
evidence cited by respondents that the proposed bed and
breakfast will generate additional traffic which will add to
the already undesirable traffic situation on the street on

whi ch the proposed bed and breakfast is located and in the
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surroundi ng area. We believe this is substantial evidence
to support a determnation that PCC 33.815. 105(C) (2)
concerning safety issues and PCC 33.815. 105(D)(2) concerning
t he adequacy and safety of area transportation systens to
accommpdat e the proposed use are not satisfied. Ther ef ore,
the city's decision that the proposal does not conply wth
these standards 1is supported by substanti al evi dence.
Furt her, because petitioners challenge the city's denial of
their application on the basis of nonconpliance with the
conditional use criteria on evidentiary grounds, petitioners
must denonstrate they carried their burden to denonstrate
conpliance wth those <criteria as a mtter of |[|aw

Jurgenson v. Union County Court, 42 Or App 505, 510, 600 P2d

1241 (1979); MCoy v. Marion County, 16 O LUBA 284, 286

(1987). Petitioners have not done so here.

The fourth assignment of error is denied.

The city's decision is affirned.
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