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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

VS.
LUBA No. 93-050
CROOK COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
OCHOCO CREEK RESORT, INC., and
MARVI N HARRI S,
| nt ervenor s- Respondent. )

Appeal from Crook County.

Larry Knudsen, Assistant Attorney General, Salem filed
the petition for review Wth himon the brief was Theodore
R Kul ongoski, Attorney General; Thomas A. Bal ner, Deputy
Attorney General; and Virginia L. Linder, Solicitor General.
Cel este Doyl e, Assistant Attorney General, argued on behalf
of petitioner.

Al an Rappl eyea, Crook County Counsel, Prineville, filed
a response brief and argued on behalf of respondent.

Dani el Kearns, Portland, filed a response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Preston, Thorgrinmson, Shidler, Gates & Ellis.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

AFFI RVED 07/ 19/ 93

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS

Page 1



1 197.850.

Page 2



© 00 ~N oo o b~ w N P

L e I S e S N e
~ o o0 A W N B O

18
19
20
21
22
23
24
25
26
27

Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the county court
approving a prelimnary developnent plan for a 75 wunit
pl anned unit devel opnent (PUD) and 9 hole golf course on a
parcel zoned Exclusive Farm Use (EFU-2).
MOTI ONS TO | NTERVENE

Ochoco Creek Resort, Inc. and Mrvin Harris filed
motions to intervene on the side of respondent in this
appeal proceeding. There is no objection to the notions
and they are all owed.
FACTS

This is the second tinme an appeal of a county deci sion
approving a PUD and golf course on the subject property has

been appealed to this Board. In DLCD v. Crook County,

O LUBA _ (LUBA No. 92-133, January 11, 1993), slip op 2

(Crook County 1), we stated the follow ng facts:

"The subject parcel is zoned EFU-2, consists of
215 acres, is bisected by a creek, and is |ocated
outside of the urban growth boundary of the City

of Prineville.[1] An abandoned gravel pit is
| ocated at the center of the parcel. The subj ect
par cel IS devel oped with a dwel I'i ng and
out bui I di ngs. A portion of the parcel has been
used for the production of wheat and alfalfa and
the entire parcel is, for taxation purposes,

specially assessed at farm use val ue.

IWwhile the subject property consists of 215 acres, the project site
itself consists of 96 acres, 84 of which are to be utilized by the proposed
gol f course
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"Property to the north of the subject parcel is in
agricultural use; a golf course is |located to the
south and east; agricultural land and dwellings
lie to the west; and the land to the south is
"steeply sloped rimrock.'

"On June 13, 1991, the planning comm ssion
approved an 'Qutline Developnent Plan' [(Qutline
Plan)] for a 9 hole golf course and a 100 unit PUD
on the subject parcel, to be served by a comunity
water system and 'separate community type septic
systens. ' [2] On April 24, 1992, the planning
comm ssion gave 'Prelimnary Developnent Plan'
[(Prelimnary Plan)] approval for a 75 'lot' PUD
and a nine hole golf course. Petitioner appeal ed
the planning comm ssion's decision to the county

court. On  June 11, 1992, the county court
affirmed the planning conm ssion's approval of the
[Prelimnary Plan]. (Footnotes and origina

record citations omtted.)

We remanded the decision challenged in Crook County |

for the county to interpret the Iland wuse regulations
governing its three stage PUD approval process. On remand,
the county held a hearing for the sole purpose of permtting
the parties to submt argunent concerning the proper
interpretation of the three stage PUD approval process
established in the Crook County Land Devel opnent Ordi nance
(CCLDO) . No new evidence, and no new argunment other than
that relating to this interpretative issue, was allowed.
After the public hearing on remand, the county adopted the

chal | enged decision interpreting the CCLDO with regard to

2The application for a PUD and golf course were consolidated for the
outline plan approval decision. The outline plan approval decision
approved both the PUD and golf course.
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the three stage PUD approval process, and this appeal
fol | owed. 3

FI RST ASSI GNMENT OF ERROR

"The county inproperly construed the applicable
|aw when it found DLCD s objections untinely and
refused to address issues concerning conpliance
with the conprehensive plan provisions and |and
use regul ations inplenmenting Goals 3, 11, and 14."

The challenged decision determnes outline plan
approval is an optional approval stage for PUDs. However,
the challenged decision determnes that if outline plan
approval is sought, as here, then it is the stage at which
al | determ nations  of conpliance wth the —county's
conprehensive plan and the Crook County Zoning Ordinance
(CCzO)4 as well as determnations of conpliance wth
CCLDO 6. 040 and 6.160,°> are made. The chal | enged deci sion
determ nes that when outline plan approval is given, such
approval is a final, appealable [and use decision, binding

on all parties with respect to a PUD s conpliance with the

3The record in this appeal consists of the record from the loca
proceedi ngs in Crook County I, which we refer to either as Original Record
or Original Supplenental Record, and the record of |ocal proceedings for
this appeal, which we refer to as Remand Record.

4The CCZO is Crook County Ordinance No. 18, which establishes zoning
requi renents. CCLDO is Crook County Ordinance No. 19, which establishes
requi rements for land divisions and PUDs.

5As stated in the findings, CCLDO 6.040 and 6.160 require the county to
find that the proposed PUD is consistent with the conprehensive plan, CCZO
and CCLDO. CCLDO 6.040 and 6.160 also establish additional approva
criteria for PUDs. However, neither CCLDO 6.040 nor 6.160 states at which
stage of the PUD approval process it is to be applied.
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plan, CCZO, and CCLDO 6.040 and 6.160. Finally, the
chal | enged decision determnes that petitioner's failure to
appeal the county's earlier outline plan approval decision
precludes petitioner fromraising any issue in an appeal of
the county's PUD prelimnary plan approval, concerning the
proposal 's plan, CCZO and CCLDO 6.040 and 6.160 conpli ance.
In the challenged decision, the county explains its

interpretation of the rel evant CCLDO provisions as follows:

"[CCLDO] Article 6 is applicable and provides for
a [three] stage PUD application and review
process, the phases of which are Qutline Plan,
Prelimnary Plan and Final PIan. The first phase
of the process, the Qutline Plan, is optional, but
[intervenor] has chosen to take advantage of that
st age. Consequently, the Prelimnary Plan stage
is not redundant, and the CQutline Plan review was
not an extraneous or otherw se neaningless stage
in the PUD approval process.

"This multi-stage review and approval process has
been established to, anong other things, ensure
that all approval criteria are addressed and that
applicants are given a neasure of surety and
predictability in the approval process. The basic
issues of conprehensive plan consistency and

zoni ng conpl i ance nmust be addr essed and
conclusively resolved at the first stage of the
process, t he Qutline Pl an revi ew st age.
Applicants nmust be able to submt a PUD or
subdi vi si on devel opnment proposal, in at |east
concept form wi t hout detail edf, expensi ve
engi neering drawings and specifications, yet
sufficient to allow the County to verify
conpliance with al basi c | and use | egal
requirenents. After a Developnent Proposal is

given provisional approval at the OQutline Plan
stage, the devel oper should be entitled to rely on
that approval and proceed wth detailed and
expensi ve engi neering desi gn work.
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"At least to the extent a Devel opnent Proposal
does not change between review stages in the PUD
process, the applicant should be able to rely on
the fact that issues resolved at an earlier stage
cannot be readdressed subsequently. Per sons who
were not parties to the Qutline Plan proceeding,
cannot appear at the Prelimnary Plan stage and
raise issues that were addressed previously.
Li kew se, participants, such as DLCD in this

i nstance, shal | not be permtted to raise
i denti cal i ssues at both the Qutline and
Prelimnary Plan stages. The function of the

Qutline Plan review is to address and resolve all
i ssues of conpliance with the [conprehensive plan
and CCZzZQ .

"k oo* * A decision on an Qutline Plan, a
Prelimnary Plan and Final Plan are all separate,
di stinct and appeal able final |and use deci sions.

"Finally, the notion that all issues resolved at
one stage of the PUD review process shall not be
raised at a subsequent stage is critical to the
economi ¢  devel opnent of the County. The
i nportance of this policy nmeans that even unfair
or harsh results in certain <cases are an
acceptable cost of a systematic and predictable
devel opnent appl i cati on, review and approval
process. [T]he need for certainty and reliability
in the review process justifies not readdressing
issues at the Prelimnary Plan stage. This degree
of certainty for applicant|[ s] and for al |

participating parties, i ncl udi ng t he
deci si on- maker, is critical to the land use
process in Crook County. [A]dversely affected and
aggri eved parties may appeal I ncorrect or

deficient Qutline Plan decisions under [CCLDQ
Article 9 or Article 12, as applicable.[8l

6CCLDO 9. 110 (Appeal s), provides as follows:

"Every land use decision relating to the provision of this
ordi nance made by the Commi ssion, hearing[s] officer or other
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"This policy is clearly reflected 1in CCLDO
Articles 3 and 6 in tw (2) ways. CCLDO § 6.100
is applicable to this Devel opnent Proposal and
requires conpliance wth not only the PUD
procedures of CCLDO Article 9, but also the
subdi vi si on procedural provisions, to the extent
they are consistent. The subdivision provisions
are those contained in CCLDO Article 3, and as
amended by ordinance August 12, 1980 (1980
Ordi nance) . Article 3 provides explicitly that

the purpose of the Qutline Plan is * * * to
determ ne whet her a particul ar Devel opnment

Pr oposal conplies wit h al | appl i cabl e
conprehensive plan and zoning provisions. Thi s
Article 3 provision is consistent with Article 9
procedures andp,; thereforer,; applies. Accor di ng

to Article 3, as anended, the approval of an
Qutline Plan by the Planning Comm ssion is final
unl ess appealed to the County Court. Such an
approval is binding upon the County relative to
conpliance wth the Comprehensive Plan and
applicable zoning provisions. This provision is
also consistent with the Article 9 procedures
and;,] thereforer,| applies here.

"I'n addition to Article 3, CCLDO § 6.040 and 6.160
are applicable at the CQutline Plan review stage
and both require a finding that the PUD
Devel opment Pr oposal is consistent with the
conprehensive plan and satisfies all requirenents
of the CCZO and CCLDO. The basic issues of
conpr ehensi ve pl an and zoni ng or di nance
conpliance, in fact, nust be addressed at the
Qutline Plan stage to the extent the particular
Devel opnment Proposal or Qutline Plan at issue
all ows their application.

"Based on Article 3, as anmended, and Article 6,
all issues in this PUD Devel opnment Proposal which
are required by the CCLDO and CCZO to be addressed

Page 8
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and resolved during an Qutline Plan review shal
be deenmed to have been conclusively resolved at
that stage and shall not be readdressed at this
Prelimnary Plan stage. This necessarily means
that a final decision on an Qutline Plan is a
final, appeal able decision. Consequently, Article
3, as anended, supports, but is not the sole basis
for, the preclusive effect we give to the Qutline
Pl an approval . At this Prelimnary Plan review
stage, the Court wll not readdress any of the
approval criteria which were or could have been
applied at the prior Qutline Plan stage in this
matter." Remand Record 32-34. (Enphasis in
original.)

W are required to defer to a |l|ocal governnent's
interpretation of its own enactnents, if the |Iocal

interpretation is not clearly contrary to the express words,

policy, or context of those enactnents. Clark v. Jackson
County, 313 O 508, 515, 836 P2d 710 (1992). I n ot her

words, the inquiry this Board nust make is whether the
interpretation of the |ocal code provisions, expressed in
the challenged decision, is "clearly wong." West V.

Cl ackamas County, 116 Or App 89, 94, 840 P2d 1354 (1992).

Petitioner does not disagree that the county could
adopt a PUD approval process where outline plan approval is
a final, appealable |and use decision on the issues of
conpliance with the conprehensive plan, CCZO and certain
CCLDO standards, as articulated by the county in the above
quot ed fi ndi ngs. However, according to petitioner, neither
the CCZO nor the CCLDO supports the determnation in the
chal | enged decision that the county has adopted such a

schene. Petitioner argues that under the CCLDO, outline
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pl an approval is optional and advisory, and the county is
free to change its mnd concerning a proposed PUD s
conpliance with any standard during the PUD prelimnary plan
approval stage. In this regard, petitioner argues that
under CCLDO 6.130, the county retains significant authority
to change the approved PUD outline plan. CCLDO 6. 130

provi des:

"k X * * *

"The [County], having previously provisionally
approved the proposed planned unit devel opnent,
shal | t hen ei t her reapprove, di sapprove or
reapprove with nodi fications t he pl anned
devel opment based on the prelimnary devel opnent
pl an. ™

Petitioner argues the county's authority to disapprove,
or reapprove with nodifications, a PUD prelimnary plan
even if it is consistent with an approved outline plan, is
inconsistent with the idea that outline plan approval is a
final, binding and appeal abl e | and use decision. Petitioner
contrasts the county's authority under CCLDO 6.130, to the
county's authority under CCLDO 6.140 concerning final PUD
pl an approval . Petitioner argues that under CCLDO 6.140
there is no authority to approve a PUD final plan that is
different from the approved prelimnary plan. Petitioner
contends this differing treatnent of prelimnary and final
pl an approval in the CCLDO establishes that the first final,
appeal abl e decision on a PUD occurs at the prelimnary plan

approval stage.

Page 10



© 00 ~N oo o b~ w NP

e N N N
g A W N B O

16
17
18
19
20
21
22
23
24
25

26

27
28
29
30
31
32
33

Petitioner also points out that LUBA has interpreted
identical provisions in a previous Crook County ordinance

related to subdivi sions. Petitioner cites Keller v. Crook

County, 1 Or LUBA 120, 122 (1980), in which LUBA determ ned
t hat subdivision outline plan approval was "sonething of a
di scussi on docunent only," and that such a decision is not
bi nding on the county. In Keller, LUBA held the decision on
subdi vision outline plan approval was not a final |and use
deci sion subject to its review authority, and dism ssed the
appeal . LUBA based its decision, in part, on the fact that
the information required for subdivision outline plan
approval was not as detailed as was required for subdivision
tentative plan approval under ORS 92.090(1980). LUBA al so
quoted the applicable CCLDO provision (prior CCLDO
3.030(3)), which then provided as follows:

"[Rleview of an [Qutline Plan] is intended only as
a review relative to applicable Conprehensive Plan
and Zoning provisions and thereof (sic) i's
intended nore as a service to the devel oper than
as a commtnent of approval. Pur suant thereto,
[ Pl anni ng] Comm ssi on approval or gener al
acceptance of an [Qutline Plan] for a subdivision
shall constitute only a provisional and conceptual
appr oval or accept ance of t he pr oposed
subdi vi si on. ™

LUBA hel d:

"It appears from our reading of the ordinance and
the coments made at oral argunent on the nerits,
that there is no bar to an appeal of a subsequent
tentative plan sinply because the [Qutline Pl an]
has not been appeal ed. Al so, the county is not
bound to find in favor of the tentative plan
sinply because it may have found in favor of an
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earlier Qutline Plan. In short, there is sinply
no finality to the [Qutline Plan] and, therefore,
no actual effect on land use that we may review"
Keller, supra, 1 Or LUBA at 123.

Petitioner argues the county's approval of an outline
pl an for the subject PUD should be given no different effect
from that stated above. Petitioner maintains the county's
interpretation in the challenged decision that outline plan
approval for a PUD is a final binding decision concerning
pl an, CCZO and CCLDO 6.040 and 6.160 conpliance of the
proposed PUD, is "clearly wong."

As petitioner points out, there are provisions simlar
to former CCLDO 3.030(3), interpreted in Keller, in the
county's current PUD regul ati ons. Specifically,

CCLDO 6.110(3) provides as follows:

"[ County] approval of the outline devel opnent plan
shall constitute only a provisional approval of
the planned unit devel opnment contingent upon
approval of the prelimnary devel opnent plan.™

However, as pointed out in the <challenged decision,

CCLDO 6. 100 provides:

tRox % Except as otherwise set forth in this
Article, the procedure for review and approval of
a [PUD] is the same as set forth for a standard
subdivision in this ordi nance. * * *"

The challenged decision points out that the subdivision
regul ations interpreted in Keller have since been anended.

CCLDO 3.030(3) and (4) now provide:

"(3) The purpose of the Qutline Devel opnent Plan
IS to make a determnation that t he
particul ar pr oposal conplies with t he

Page 12
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County's Conpr ehensi ve Pl an and t he

appl i cabl e zoning provisions. The review by
the [Planning] Conmm ssion shall determ ne
whet her the proposed subdivision as submtted
wi || have detri nent al i npacts upon the

general area and that the particular site is
capabl e [ of being] devel oped as proposed.

"(4) The approval or disapproval of the Qutline
Devel opment Pl an by the [Planning] Conm ssion

shal | be final unless the decision is
appealed to the County Court. The approval
or disapproval shall be binding upon the

county relative to conpliance wth the
conprehensive plan and applicable zoning
provisions." (Enmphasis supplied.)

Except as enphasi zed above, there is nothing in the CCLDO or
any other ordinance of which we are aware that specifies at
whi ch stage of the PUD approval process conprehensive plan,
CCzZO and CCLDO requirenments are to be satisfied.

We see nothing necessarily inconsistent between the

statement in CCLDO 6.110(3) that outline plan approval is
provi sional only and CCLDO 3.030(3) and (4).7 As the county
states, CCLDO 6.110(3) and 6.120 acknow edge the necessity
of prelimnary plan approval, in which other requirenments

for prelimnary plans will be applied that could conceivably

While we may prefer a different interpretation of the county's code,
that is not a proper reason for this Board to reverse or remand the
chal I enged deci si on. W note that in DLCD v. Crook County, O

LUBA (LUBA No. 92-132, March 22, 1993), after a prior PUD outline
plan approval decision the county did address plan and zoning ordinance
standards during the PUD prelimnary plan approval stage, which it now
clainms it may not do under its ordinances. Petitioner does not cite the
DLCD v. Crook County decision referred to in this note, does not allege
that the county has engaged in arbitrary decision nmaking, and we do not
believe that arbitrary decision making is necessarily established sinply by

a single exanple of differing interpretations.
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lead to denial of the proposal. Further, as stated above
an applicant for PUD approval is not required to seek
outline plan approval. Rat her, an applicant for PUD

approval may decide not to seek outline plan approval and

proceed directly to prelimnary plan approval. If the
applicant chooses the |l|atter course, then all of the
conprehensi ve plan, CCZO and CCLDO requirenents wll be

applied at the prelimnary plan approval stage.

The decision also specifically acknow edges that if the
proposed PUD changes in a way that affects the proposal's
conpliance wth the conprehensive plan, CCZO or CCLDO
standards, then the county may apply those provisions during
the PUD prelimnary plan approval stage. However, in this

regard, the chall enged decision determ nes that the proposal

di d not change between outline plan approval and prelimnary

pl an approval .8 Whi | e t he pr oposal descri bed in

intervenor's application requested 100 units, the outline

8The chal | enged deci si on states:

"The devel opment proposed in [intervenors'] Prelimnary Plan is
i denti cal to the devel opnent approved by the Planning

Commission [in the outline plan approval decision]. The
Qutline Plan originally proposed 100 dwelling units, but the
Pl anning Comrission limted its approval to 60 to 75 wunits.

[Intervenors'] plan is consistent with and identical to the
plan subnitted at the Qutline Plan stage, except the nunber of
housi ng units has been reduced to 75 pursuant to the Planning
Commi ssion's order. In all material respects, including the
nunber of dwelling units, the Devel opnment Proposal reflected in
the Prelimnary Plan is identical to, and not significantly
changed from the Devel opnent Proposal approved in the Qutline
Plan * * * " (Record citations omtted.) Remand Record 37.
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pl an approval decision |imted the number of units to 60 to
75 units. Original Supplenmental Record 65. Pursuant to
this limtation in the outline plan approval decision,
intervenor requested prelimnary plan approval for only 75
units. Not hi ng suggests the PUD proposal changed between
the outline plan approval and the prelimnary plan approval,
SO as to require the county to revisit issues concerning the
proposal's conpliance with relevant plan, CCZO and CCLDO
6. 040 and 6. 160 requirenents.

In sum the county's interpretation of its ordinance is
not clearly wong. Therefore, all relevant plan, CCZO and
CCLDO 6.040 and 6.160 conpliance issues were determ ned at
the outline plan approval stage, and the county need not
revisit any of those issues in this appeal of its PUD
prelimnary plan approval decision.

The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"The <county failed to make adequate findings
supported by substantial evidence in the whole
record that the proposed devel opnent satisfies the

county's acknow edged conpr ehensi ve pl an
provi sions and zoning regul ations for agricultural
| ands. "

THI RD ASSI GNMENT OF ERROR

"The county m sconstrued the applicable |law and
failed to make adequate findings supported by
subst anti al evi dence that the proposed PUD
conplies with CCLDO Section 6.040(2)."

We sustain the county's interpretation above that

conpliance with rel evant conprehensive plan, CCZO and CCLDO
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provi si ons, i ncl udi ng CCLDO 6.040(2), was properly
determ ned at the outline plan approval stage and
therefore, issues related to such conpliance may not be
determned in this appeal of the PUD prelimnary plan
approval deci sion.

The second and third assignnments of error are deni ed.

FOURTH ASSI GNMENT OF ERROR

"The county m sconstrued the applicable law and
failed to nmke adequate findings supported by
substantial evidence in the whole record that the
proposed PUD is consistent with the conprehensive
pl an provisions concerning urban wuses on rural
| ands. Because the proposed PUD authorizes an
urban use on rural lands planned and zoned for
agriculture, the decision violates the county's
conprehensi ve plan and Goal 14."

Crook County has an acknow edged conprehensive plan and
| and use regul ations. The chall enged decision does not
approve an anmendnent to the county's plan and |and use
regul ations. The Statew de Planning Goals (goals) are only
applied directly to |ocal decisions approving anmendnents to
an acknow edged conprehensive plan or |and use regulation,
or in circunmstances where the |ocal governnent's plan or
land use regulations are not acknow edged to be in

conpliance with the goals. Byrd v. Stringer, 295 Or 311

666 P2d 1332 (1983); Oregon W rsted Conpany v. City of

Portland, 22 Or LUBA 452, 455 (1991). Therefore, that the
chal | enged decision fails to establish conpliance with Goa

14 (Urbani zation), provides no basis for reversal or remand
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of the chall enged deci sion.?
The fourth assignnment of error is denied.

1
2
3 The county's decision is affirnmed.
4

9This assignnent of error also realleges that the challenged decision
fails to establish conpliance with the conprehensive plan. We determ ne
above that issues concerning the proposed PUD s conprehensive plan
conpliance were resolved during the outline plan approval stage. We need
not reexanine that issue here.
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