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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
DONALD CHURCHI LL,
Petitioner,
VS.
LUBA No. 93-053

TI LLAMOOK COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
MEADOW/I EW CORPORATI ON,
| nt ervenor - Respondent . )
Appeal from Till anbok County.
Donald Churchill, Nehalem filed the petition for

review and argued on his own behal f.
WIlliam K. Sargent, Tillamok, represented respondent.

Ti not hy Serconmbe, Portland, filed the response brief
and argued on behalf of intervenor-respondent.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 09/ 13/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision concerning a
conditional use permt for a real estate sales office. The
identity and nature of the county decision appealed is
critical to the resolution of this case, and is discussed in
nore detail bel ow
MOTI ON TO | NTERVENE

Meadowi ew Corporation, the applicant below, nopves to
intervene in this appeal proceeding on the side of
respondent. There is no objection to the notion, and it is
al | owed.

FACTS

| ntervenor applied for a conditional use permt for a
tenmporary real estate sales office in the Low Density Urban
Residential (R-1) zone. On Decenber 21, 1992, the county
pl anni ng depart nent approved intervenor's application.
Petitioner appealed this decision to the county planning
comm ssi on.

Foll ow ng public hearings, the planning conm ssion
deni ed the appeal and approved the conditional use permt.
The planning comm ssion's decision is in the form of a
letter to petitioner, dated March 2, 1993. The pl anning

conm ssi on decision includes the followi ng statenment:

"You are hereby notified that this decision my be
appealed to the Board of County Conm ssioners,
either by the applicant or by the parties to the
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proceedi ng, by submtting the required form
witten justification, and fees * * * no |ater
than 5:00 p.m on March 12, 1993."1 Record 10.

Shortly before 5:00 p.m on March 12, 1993, at the
board of comm ssioners' office, petitioner submtted an
appeal form and $20 as an appeal fee. Supp. Record 121. On
March 15, 1993, the board of conm ssioners issued a witten

decision dismssing petitioner's appeal and returning

petitioner's $20. The board of comm ssioners' decision
concl udes:
"[B] ecause you did not submt all the required

fees in a tinmely way, when you submtted your
appeal application, we are unable to process your
appeal . Therefore, the Tillanpbok County Pl anning
Comm ssion's decision * * * is final." Record 4.

Thi s appeal foll owed.
DECI SI ON

Petitioner's notice of intent to apeal was filed on
April 5, 1993, and identifies the challenged decision as
"' Appeal Application Submittal for AP-CU-92-29(a)."" Thi s
is the caption appearing on the board of comm ssioners'
March 15, 1993 decision dismssing petitioner's appeal.

Record 3. The notice of intent to appeal also states the

1Ti || anpbok County Land Use Ordinance (LUO) 10.030 provides, in relevant
part:

"An action or ruling of the [Planning] Conm ssion pursuant to
this ordinance nay be appealed to the Board [of Commi ssioners]
within 10 days after the Departnment's notification of the
Commi ssion's action to the applicant. * * * |f [an] appeal is
not filed within the 10-day period, the Comi ssion's decision
shall be final. * * *"

Page 3



© 00 ~N oo o b~ w NP

e e N
w N B O

chal l enged decision "becanme final on March 15, 1993."
Therefore, we conclude the decision challenged by petitioner
in this appeal is the board of comm ssioners' March 15, 1993
decision to dism ss his |ocal appeal.

Petitioner makes six assignnents of error. However,
none of petitioner's assignnents allege error in the board
of conmm ssioners' decision to dismss his appeal. Rat her
they allege error in the substance of the planning
conm ssi on decision approving the subject conditional use
permt. Because petitioner identifies no defect in the
board of comm ssioners' March 15, 1993 decision to dismss
petitioner's |ocal appeal, we affirmthe county's decision.?2

The county's decision is affirned.3

2Even if petitioner had successfully argued that the board of
commi ssioners erred in dismssing his | ocal appeal, we would not address in
this appeal petitioner's arguments concerning the nerits of the planning
comi ssi on deci si on. Rat her, we would remand the board of comr ssioners
decision for further proceedings on petitioner's |ocal appeal

3The county noves to dismss this appeal, on the grounds that petitioner
failed to exhaust his admnistrative renedies. ORS 197.825(2)(a). The
county's notion would have nerit if petitioner had filed a notice of intent
to appeal challenging the planning commission's March 2, 1993 decision
approving the subject conditional use permt. However, as we explain in
the text, the decision appealed by petitioner is the Mrch 15, 1993
decision by the board of conmissioners to dismiss petitioner's |oca
appeal. This decision was nade by the highest |evel |ocal decision naker
and, therefore, petitioner did not fail to exhaust adm nistrative renedies.
The county's notion to dismss is denied.
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