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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARY LYNNE PERRY and,
CHRI STOPHER J. BOWER,

Petitioners,

VS.
LUBA No. 93-072
YAVHI LL COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
PAUL BRENNEKE,
| nt ervenor - Respondent . )

Appeal from Yamhill County.

Mary Lynne Perry and Christopher J. Bower, San Diego
California, filed the petition for review Chri st opher J.
Bower argued on his own behal f.

No appearance by respondent.

M chael C. Robinson and Steven L. Pfeiffer, Portland,
filed the response brief on behalf of intervenor-respondent.
Wth them on the brief was Stoel Rives Boley Jones & G ey.
M chael C. Robi nson argued on behalf of i nt ervenor -
respondent.

SHERTON, Referee; KELLINGION, Chief Referee; HOLSTUN,
Referee, participated in the decision.

AFFI RMED 10/ 07/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the board of county
conmm ssioners determning that the two lots constituting
phase 1 of a 15-1ot subdivision conply with three conditions
i nposed by a previous county decision granting prelimnary
subdi vi si on pl at approval.
MOTI ON TO | NTERVENE

Paul Brenneke, the applicant below, nobves to intervene
in this proceeding on the side of respondent. There is no
opposition to the notion, and it is allowed.
FACTS

The subject 15.78 acre parcel is owned by intervenor
and consists of an open field sloping to the southeast, with
no structures or inprovenents. Access is from Vi ewnmont
Drive, a county road adjoining the subject parcel to the
sout h. The subject parcel is designated Very Low Density
Residential on the Yanmhill County Conprehensive Plan map and
is zoned Very Low Density Residential (VLDR-1).1

Adj oi ning properties to the west, north and east are
al so zoned VLDR-1. The property to the west is in rura
residential use. The property to the north is tinbered and

vacant . The property to the east is a vineyard owned by

1The subject parcel and the adjoining VLDR-1 zoned properties are part
of an area for which the county has adopted an exception to Statew de
Pl anning Goal 3 (Agricultural Lands), on the basis of commitnent to rural
resi dential use.
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petitioners. The property across Viewmont Drive to the
south is within the city limts of the City of Dundee and is
zoned for residential use.

I n Decenmber of 1991, intervenor filed an application

for prelimnary plat approval for a 15-1ot subdivision on

t he subject par cel . Each |ot was proposed to Dbe
approximately one acre in size. The proposal included a
request to develop the subdivision in two phases. Phase 1

consists of two lots adjoining Viewmont Drive, and Phase 2
consists of the remaining 13 | ots.

The county planning conm ssion granted prelimnary plat
approval . Petitioners appealed the planning conm ssion's
decision to the board of comm ssioners. On June 10, 1992,
the board of comm ssioners issued an order granting
prelimnary plat approval (1992 decision), subject to 15
condi tions. Four of those conditions are at issue in this
appeal . Condition 14 provides that "[f]inal plat approval
may occur in the two phases noted in the application.”
Record 135. Conditions 8, 10 and 11, discussed in detail
infra, essentially defer determ nations of conpliance wth
t hree subdivision standards in Yamhill County Land Division
Ordinance (YCLDO  Chapter 6 (General Desi gn St andards)
concer ni ng dr ai nage (YCLDO 6.030(6)), wat er supply
(YCLDO 6.090) and sewage di sposal (YCLDO 6.100). Conditions
8, 10 and 11 also require the board of conmm ssioners to hold

a public hearing before making determ nations of conpliance
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with these standards.

On  August 5, 1992, intervenor's attorney sent the
county a letter stating that intervenor "is prepared to
proceed with final [plat] review of Phase 1 of the proposed
devel opnent . "2 Record 130. The letter requests that the
board of conmm ssioners schedule a public hearing, in order
to make t he det er m nati ons of conpl i ance W th
YCLDO 6. 030(6), 6.090 and 6.100 required by Conditions 8, 10
and 11 of the June 10, 1992 order. On April 21, 1993, after
hol di ng public hearings, the board of conmm ssioners issued
the challenged order determ ning that Conditions 8, 10 and
11 are satisfied with regard to the two lots conprising
Phase 1 of the proposed subdivision.s3
FOURTH ASSI GNMENT OF ERROR

On January 27, 1993, the board of comm ssioners held a
public hearing on intervenor's request for a determ nation
that Phase 1 of the proposed subdivision conplies wth
Conditions 8, 10 and 11 of the 1992 decision. The board of
conm ssi oners scheduled a subsequent hearing for March 10

1993. Petitioner Bower requested that the hearing be

2\ note, however, that no application for Phase 1 final plat approval
appears in the record, and that the challenged decision does not grant
final plat approval for Phase 1 of the proposed subdi vision.

3A central issue in this case, discussed in detail under the sixth
assignment of error, infra, is whether under the June 10, 1992 order,
conpliance with Conditions 8, 10 and 11 may be deternined separately with
regard to the two lots in Phase 1 or, rather, nust be determned for the
entire 15-1ot proposed subdivision.
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rescheduled to March 24, 1993, because petitioner Perry was
scheduled to have surgery on March 10. Petitioner Bower
also infornmed the county that after March 24, he would be
out of the country until April 12, 1993. After ascertaining
that intervenor's attorneys were not available on March 24,
but would be available on March 17, the county reschedul ed
t he hearing for March 17, 1993.

Petitioners contend this Board should reverse the
county's decision wunder ORS 197.835(7)(a)(E), as being
unconstitutional, because the county violated petitioners'
"due process rights" by failing to grant their request to
reschedule the final hearing to March 24, 1993. Petition
for Review 28. Petitioners argue the county's refusal
prejudiced their right to present argunent, and rebut
intervenor's evidence, at the final county hearing.

This Board has stated on nunerous occasions that it
wi Il not consider clains of constitutional violations where
the parties raising such clains do not supply I egal argunment

in support of those clains. Joyce v. Miltnomah County, 23

O LUBA 116, 118, aff'd 114 O App 244 (1992); Van Sant V.

Yamhi Il County, 17 O LUBA 563, 566 (1989); Cheneketa

| ndustries Corp. v. City of Salem 14 Or LUBA 159, 165-66

(1985); Mobile Crushing Company v. Lane County, 11 O LUBA

173, 182 (1984). Accordingly, we decline to consider
petitioners' undevel oped claimof denial of due process.

The fourth assignment of error is denied.
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THI RD ASSI GNVENT OF ERROR

Petitioners contend the county violated state and | ocal
law by inmproperly placing the burden of pr oof on
petitioners, the opponents of the subdivision, rather than

on intervenor, the applicant. Fasano v. Washington Co.

Comm , 264 Or 574, 507 P2d 23 (1973).

Petitioners' argunent under this assignment of error
refers primarily to events that occurred during the prior
county proceedings leading to the 1992 prelimnary plat
approval deci sion. No party appealed the county's 1992
prelimnary plat decision. The county's 1992 deci si on, and
any errors that allegedly occurred in the proceedings
| eading to that decision, are not before us in this appeal.

Rodriguez v. WMarion County, O LUBA _ (LUBA No.

93-077, October 4, 1993), slip op 10. Petitioners cite
not hing establishing the county inproperly shifted the
burden of proof regarding conpliance with Conditions 8, 10
and 11 to petitioners during the proceedings leading to the
county decision challenged in this appeal.

The third assignnment of error is denied.
FI FTH AND SI XTH ASSI GNMENTS OF ERROR

In these assignnments of error, petitioners challenge
the county's decision with regard to allow ng the proposed
subdi vision to be approved in two phases.

A. Phased Final Plat Approval

Petitioners contend the county violated the state
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subdi vi si on statute and the YCLDO when it allowed final plat
approval for the proposed subdivision to proceed in two
phases, the first of which includes only two | ots.

There is no dispute that Condition 14 of the 1992
decision purports to allow the county to separately grant
final plat approval for the two-lot Phase 1 and the 13-1ot
Phase 2.4 Record 135. The 1992 decision is a final |and
use decision that was not appealed to this Board.
Petitioners may not chal | enge, in this appeal
determ nations that were made in the 1992 decision. Headley
v. Jackson County, 19 Or LUBA 109, 115 (1990).

Thi s subassi gnnent of error is denied.

B. Phased Det er m nati ons of Conpl i ance with
Conditions 8, 10 and 11

Petitioners contend the county erred by interpreting
the 1992 decision to allow determ nation of the conpliance
of Phase 1 of the proposed subdivision with Conditions 8, 10
and 11, and to grant final plat approval for Phase 1,
wi t hout determning that the entire subdivision, including
Phase 2, satisfies Conditions 8 10 and 11. Petitioners
argue the 1992 decision requires the county to find that all
| ots I n al | phases of t he subdi vi si on satisfy
YCLDO 6.030(6), 6.090 and 6.100 with regard to drainage,

water supply and sewage disposal, before allowing the

4Condition 14 provides that "[f]inal plat approval may occur in the two
phases noted in the application.” Record 135.
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opnment of Phase 1.

Conditions 8, 10 and 11 are worded identically, except

in their references to three different YCLDO sections:

"Prior to the final plat approvals for Phase 1 and
for Phase 2 of the proposed subdivision, the Board
[ of Comm ssioners] shall conduct a public hearing
to determ ne whether the application conplies with
[ YCLDO 6. 090/ 6. 100/6.030(6)] . No final pl at
approval shall be granted wuntil the applicant
first denonstrates that each |ot within each phase
of t he proposed subdi vi si on [ has met t he
requi rements of YCLDO 6. 090/ 6.100/6.030(6)]."
Record 134- 35.

In the challenged decision, the county interpreted

tions 8, 10, 11 and 14 as foll ows:

"[Condition] 14 states: "Final plat approval may
occur in the two phases noted in the application.’
In addition, condition[s] 8, 10 and 11 contain
express recognition that final plat approval,
i ncl udi ng conpl i ance with t hese and ot her
conditions of prelimnary [plat] approval, my
occur in the phases not ed above, t her eby
establishing an intent that any analysis of
conpliance wth each of the conditions of
prelimnary [plat] approval wll necessarily be
undertaken on the basis of individual phases
rather than the entire plat as a whole. Wi | e
condition[s] 8, 10 and 11 state that no final plat
approval will be granted absent a denonstration of
conpliance for each lot in each phase, there is no
indication fromthis | anguage that both phases and
all lots therein nust be the subject of such a
detern nati on of conpl i ance as a condition
precedent to determ ning conpliance for Phase 1.

"For the above reasons, it is the determ nation of
the Board [of Comm ssioners] that the intent and
pur pose of the above-referenced | anguage contai ned
in condition[s] 8, 10, 11 and 14 is to allow the
applicant to proceed with obtaining final plat
approval on a phased basis rather than on the
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basis of the entire subdivision. Since final plat
approval may be granted on a phased basis pursuant
to condition 14 and such approval is contingent on
a determnation of conpliance wth individual
conditions 8, 10 and 11, it would be inconsistent
with the repeated acknow edgnment of phased final
pl at appr oval to require conpl i ance [with
conditions 8, 10 and 11] for each lot within the
entire subdivision as a condition of Phase 1
approval * * *, VWhile * * * conditions 8, 10 and
11 * * * require a denonstration of conpliance
with these sane conditions for each lot wthin
each phase presented for final plat approval,
* * * the express |anguage contained in these
conditions and condition 14 allows the applicant
to defer a deternmi nation of conpliance with these
conditions for all lots contained within Phase 2
until such tinme as final plat approval for this
| atter phase is sought by the applicant.”
(Enphasi s added.) Record 4-5.

| ntervenor argues that because the 1992 decision
specifically approves granting final plat approval in two
phases, it is <consistent for the <county to interpret
conditions 8 10 and 11 to allow intervenor to obtain a
determ nation of conpliance with those conditions, and final
pl at approval, for Phase 1 alone, rather than the entire

subdi vi sion. Intervenor argues that under Clark v. Jackson

County, 313 Or 508, 836 P2d 710 (1992), this Board nust

defer to the county's interpretation of its 1992 deci sion.
Under ORS 197.835(7)(a)(D), we are authorized to

reverse or remand the county's decision if it "inproperly

construed the applicable |aw The Oregon Supreme Court
addressed the scope of our review under ORS 197.835(7)(a)(D)

in Clark v. Jackson County, supra. In that case, the

applicable law in question was a county zoning ordinance
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The court held this Board is required to defer to a loca
governnent's interpretation of its own ordinance, unless
that interpretation is contrary to the express words, policy

or context of the |local enactnent. Clark v. Jackson County,

313 Or at 514-15. Subsequent court of appeals decisions

have made it clear that under Clark v. Jackson County, we

must defer to a local governnent's interpretation of its own
enactnment, wunless that interpretation is "clearly wong."

Goose Hollow Foothills League v. City of Portland, 117 O

App 211, 217, 843 P2d 992 (1992); West v. Cl ackamas County,

116 Or App 89, 93, 840 P2d 1354 (1992).

Under this subassignnment, we nust determ ne whether the
county inproperly construed its 1992 decision as allowing it
to determne the conpliance of Phase 1 of the proposed
subdi vision with Conditions 8, 10 and 11, and to grant final
pl at approval for Phase 1, without also determ ning that the
entire subdivision satisfies Conditions 8 10 and 11.
Petitioners do not dispute intervenor's contention that the

ruling of Clark v. Jackson County, with regard to our scope

of review under ORS 197.835(7)(a)(D), applies where the
"applicable law' is a prior local governnent order in a
quasi -j udi ci al proceedi ng, as opposed to a |ocal governnent
ordi nance, and we do not see that it makes a difference

The rationale of Clark v. Jackson County applies wherever

the "applicable law' interpreted by the chall enged decision

was adopted by the | ocal governnent that made the chall enged
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deci si on.

We agree W th i nt ervenor t hat t he county's
interpretation of Conditions 8 10 and 11 of its 1992
decision is not clearly wong. There is nothing in the
wordi ng of those conditions that prohibits the county from
determ ning conpliance with those conditions for the lots in
Phase 1 separately from determ ning conpliance for the |ots
in Phase 2. A closer question is whether those conditions
allow the county to grant final plat approval for Phase 1
before having determned that both Phase 1 and Phase 2
conply with YCLDO 6.030(6), 6.090 and 6.100.> W defer to
the county's interpretation that its 1992 decision allows it
to grant final plat approval for a phase of the proposed
subdivision, so long as each lot in the phase of the
subdi vision for which final plat approval is sought has been

found to conmply with YCLDO 6.030(6), 6.090 and 6.100. ¢

SAlthough the county did not actually grant final plat approval for
Phase 1 as part of the challenged decision, the decision includes a
determ nation that the 1992 decision allows it to do so in the future
wi thout first determ ning that Phase 2 satisfies Conditions 8, 10 and 11 of
t he 1992 deci sion.

bW note the county's interpretation is not inconsistent with
YCLDO 6.030(6), 6.090 or 6.100. Nothing in the YCLDO requires that these
standards be satisfied for every lot in a proposed subdivision, at the tine
of prelimnary plat approval. YCLDO 6.090 provides that a final plat of a
subdi vi sion cannot be approved unless certain assurances are provided that
there is an adequate water supply for "each and every parcel depicted on
the final plat." Because the 1992 decision authorized final plat approva
in two phases, YCLDO 6.090 can be interpreted to require only that the lots
shown on each phase of the final plat be shown to have an adequate water
supply, prior to final plat approval for that phase. YCLDO 6.100 contains
simlar wording with regard to sewage disposal for the lots shown on the
final pl at . YCLDO 6.030(6) (Lot Drainage) includes no reference
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Thi s subassi gnnent of error is denied.

The fifth and sixth assignnents of error are deni ed.
FI RST, SECOND AND SEVENTH ASSI GNMENTS OF ERROR

In these assignnments of error, petitioners challenge
the county's determ nations of conpliance with conditions 8,
10 and 11 of the 1992 decision.’

A. Wat er Supply (Condition 8)

Condition 8 requires that each lot in Phase 1 "has a
quality and quantity of water to support the proposed use of
the | and and denonstrates conpliance with [ YCLDO 6.090[ (1),
(2) or (3)]." Record 134. YCLDO 6.090 requires the lots in
Phase 1 to have "an adequate quantity and quality of water
to support t he pr oposed use of t he | and. "
YCLDO 6.090(1)-(3) require this to be shown by (1) a
certification by a nmunicipal, public utility or community
wat er supply system (2) a bond, contract or other assurance
by the subdivider, or (3) a water well report for each wel
provided within the subdivision.

The chall enged decision finds the proposed use of the

land is one single famly dwelling on each of the two lots

identifying the stage of the subdivision approval process at which it nust
be satisfied.

“Some of petitioners' argunents depend on their contention that the
county nust deternine conpliance with Conditions 8, 10 and 11 with regard
to the entire subdivision. We reject this contention under the preceding
assignments of error and do not address these argunents further here.
Petitioners' argunments applicable to the county's determnation of
conpliance with Conditions 8, 10 and 11 for the two lots in Phase 1 are
addr essed bel ow.
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in Phase 1. Record 8. It finds conpliance with YCLDO 6. 090
and Condition 8 based on reports <concerning a single
existing well that is proposed to serve the two |lots.
Petitioners challenge the —county's interpretation of
YCLDO 6.090 and the evidentiary support for the county's
determ nati on of conpliance.
1. | nterpretation
Petitioners contend the chall enged decision erroneously
interprets YCLDO 6.090 not to require consideration of
i npacts on adjacent properties that wll result from
providing water to the proposed devel opnent.8 Petitioners
argue this interpretation of YCLDO 6.090 is inconsistent
with the interpretation of YCLDO 6.090 expressed by the
county in its 1992 decision. Petitioners further argue that
they would be prejudiced by the <county changing its
interpretation, because they relied on the interpretation
expressed in the 1992 decision when they decided not to
appeal that deci sion.
The chal | enged decision interprets YCLDO 6.090 in this

regard as foll ows:

8Petitioners also argue the challenged decision erroneously states that
adverse inpacts to the water supply of adjoining properties were addressed
in the 1992 decision, wunder YCLDO standards other than YCLDO 6.090.

However, we deternmine below that the county <correctly interpreted
YCLDO 6.090 not to require consideration of inmpacts on adjoining
properties. Therefore, even if the statenment in the challenged decision

that such inpacts were addressed in the 1992 decision is incorrect, that
woul d not provide a basis for reversal or remand. The only issue before us
is whether the county inproperly construed or applied YCLDO 6.090 in the
chal I enged deci si on.
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"k % *  Condition 8, which inplements [ YCLDO
6.090,] requires the applicant to denonstrate that
each lot has a quality and quantity of water to
support the proposed use of the land. * * *

"[ YCLDO 6. 090 does] not require a denonstration
that the provision of an adequate quality and
quantity of water to the proposed dwellings on
these two lots shall not result in the limtation
of the [supply or] quality of water to other uses
within the vicinity of the lots or otherwise wll
not adversely affect such off-site uses or
activities. * * *" Record 8.

"[ YCLDO 6.090] requires only that the applicant
denonstrate the availability of a water source of
sufficient quality and quantity to serve two
single famly dwellings and does not require an
assessnent of inpacts on surroundi ng properties,

if any, stemmng from such service. * ok oxn

Record 10.

The county's interpretation of YCLDO 6. 090 IS
consistent with its words, context and policy. Clark wv.
Jackson County, supr a. The | anguage of YCLDO 6.090

addresses only the adequacy of water supply to the subject
subdi vision |ots, not i mpacts on other properties.
Addi tionally, we do not believe there is any inconsistency
between the county's interpretations of YCLDO 6.090 in the
chal l enged decision and in the 1992 decision. The 1992
decision also states YCLDO 6.090 requires the subject
subdivision lots "to have an adequate quantity and quality
of water to support the proposed use." Record 138. The
1992 deci sion goes on to summari ze evidence submtted by the
appl i cant and opponents, but does not interpret YCLDO 6.090

with regard to whether it requires consideration of inpacts

Page 14



© 00 N oo o A~ O w Nk

e e e
o o A W N B O

on the water supplies of adjacent properties.?®

Thi s subassi gnnent of error is denied.

2. Evidentiary Support

Petitioners challenge the adequacy of the evidentiary
support for the county's determ nation of conpliance wth
YCLDO 6. 090. Petitioners argue there is no evidence in the
record to refute a conclusion in a report by CH2ZM Hi ||l that
the subject site has the sane geologic characteristics as
another site where the Wter Resources Departnent has
i nposed strict restrictions on ground water devel opnent.
Petitioners also argue the record is replete with unrefuted
evi dence concerning existing water problens in the area of
t he proposed devel opnent . 10

I ntervenor argues the record contains reports by a
hydr ol ogi st and geol ogi cal engineer and well tests which

show that the existing well proposed to serve the two lots

9 n the 1992 decision, after stating that other persons testified they
had difficulties in "recharging” their wells in sunmer nonths, the county
observed that "it was not established that their water cane from the sane
source as the water which is proposed to service the subdivision."
Record 139. However, this observation does not establish the county
interpreted YCLDO 6.090 to require consideration of off-site inpacts. | f
it were established that the other persons' water came fromthe same source
as that of the proposed subdivision, then their testinony would have been
rel evant to whether that source of water is adequate to serve the proposed
subdi vi sion itself.

10petitioners also argue there is no evidence in the record to rebut the
evi dence concerning adverse inpacts on the water supplies of adjoining
properties. However, as explained under the precedi ng subassignnent of
error, the <county correctly interpreted YCLDO 6.090 not to require
consi deration of potential inpacts on adjoining properties.
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in Phase 1 yields enough water to serve two single famly
dwellings, that the water is of adequate quality and that
contam nation of the well's water from sewage or other
activities in the well's recharge area is unlikely.
Substantial evidence is evidence a reasonable person

would rely on in reaching a decision. City of Portland v.

Bureau of Labor and Ind., 298 O 104, 119, 690 P2d 475

(1984); Bay v. State Board of Education, 233 O 601, 605,

378 P2d 558 (1963); Van Gordon v. Oregon State Board of

Dental Exam ners, 63 Or App 561, 567, 666 P2d 276 (1983).

Where we conclude a reasonable person could reach the
deci sion made by the local governnent, in view of all the
evidence in the record, we defer to the |ocal governnent's

choice between conflicting evidence. Younger v. City of

Portl and, 305 Or 356, 360, 752 P2d 262 (1988); Angel v. City

of Portland, 22 O LUBA 649, 659, aff'd 113 O App 169

(1992); Douglas v. Miltnomah County, 18 O LUBA 607, 617

(1990).

We have reviewed the evidence in the record cited by
the parties. We agree with intervenor that based on this
evi dence, a reasonable person could conclude the existing
wel | proposed to serve the two lots of Phase 1 will provide
a quantity and quality of water adequate to serve the
proposed use of those |ots, as required by YCLDO 6. 090.

Thi s subassi gnnent of error is denied.
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B. Sewage Di sposal (Condition 10)

Condition 10 requires conpliance wth YCLDO 6. 100,
through a denonstration that each lot "either [has] an
approved subsurface septic site evaluation or [will] be
connected to a sewage treatnent facility approved by the
State Departnment of Environnmental Quality."” Record 134.
The decision finds conmpliance wth YCLDO 6.100 and
Condition 10 based on intervenor's submttal of septic site
eval uation reports, approved by the county sanitarian, for
each of the two lots in Phase 1 of the proposed subdi vi sion.

Petitioners <contend the county's determ nation of
conpliance with YCLDO 6.100 is not supported by substantia
evi dence because there is no evidence in the record refuting
statenments in a CHZM Hi Il report that the slow perneability

of soils on the subject property results in "potentially

severe limtations for sewage disposal by septic tank[s] and
| each fields."11 (Enphasis added.) Record 270.

The CH2ZM Hi Il report also states that a "site-specific
eval uation of the proposed subdivision will be required to
adequately evaluate the feasibility of using private septic
systens." |1d. The septic site evaluation reports submtted

by intervenor, approved by the County Sanitarian, indicate

llpetitioners also argue there is no evidence in the record to refute
reasonabl e concerns raised bel ow regardi ng contamination of existing water
sources on nearby properties by septic systens on the subject property.
However, for the sane reasons we explained previously with regard to
YCLDO 6.090, the county correctly interpreted YCLDO 6.100 not to require
consi deration of potential inpacts on adjoining properties.
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that a site specific evaluation of the two lots in Phase 1
of the subdivision was perforned. Record 108-17. Based on
t hese approved reports, a reasonable person could conclude
the two lots in Phase 1 satisfy +the requirenments of
YCLDO 6. 100 and Condition 10.

Thi s subassi gnnent of error is denied.

C. Drai nage (Condition 11)

Condition 11 requires conpliance with YCLDO 6.030(6),
whi ch provi des:

"Lot Drainage. Lots shall be laid out to provide
positive drainage away from all bui | di ngs.
| ndi vi dual | ot drainage shall be coordinated wth
the general stream drainage pattern for the area.

Drai nage shall be designed to avoid unnecessary
concentration of storm drainage water from each
lot to other lots or parcels. Dr ai nage systens
shal | be designed and constructed to the

specifications that may hereafter be adopted by
Board [ of Conm ssioners] order * * *_ "

On Decenber 11, 1992, intervenor submtted a map
entitled Prelimnary Drainage Ditch Plan to Serve Proposed
Subdi vi sion (Drainage Plan), and an acconpanying report,
pr epar ed by a regi stered pr of essi onal engi neer.
Record 81-85, 101. The Drainage Plan shows a proposed
drai nage ditch running from approxi nately where the two |l ots
of Phase 1 of the proposed subdivision adjoin, along the
north side of Viewnont Drive, to an existing 18 inch
drai nage pipe on the edge of an existing subdivision which
is located south of Viewront Drive and to the east of the

proposed subdivision. The Drainage Plan also indicates the
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size and grade of the proposed drainage ditch.

The county f ound t he Dr ai nage Pl an satisfies
YCLDO 6.030(6) and Condition 11 with regard to the two lots
of Phase 1:

tRox % The applicant has submtted a report
prepared by Burton Engi neering and Survey Conpany
to denonstrate conpliance wth [Condition 11].
This report * * * jndicates that the acconpanying
drainage ditch plan and cal culations upon which
ditch capacity i's based are desi gned to
accommodat e t he storm drai nage requirenments
associated with devel opnment of two single famly

dwel lings [in] Phase 1. According to * * * the
witten and diagrammatic material submtted by
[Burton  Engi neering], a new drainage ditch
conf orni ng Wt h t he desi gn pl ans wi || be

constructed along the north side of Viewnont Drive
to connect to an existing 18 inch storm drai nage
facility installed along the east perinmeter of the
Abbi e Court subdi vi si on.

"k X * * *

"* * *  Based upon the testinony and evidence in
the record that the drainage ditch plan provided
by Burton Engineering is designed to accommmodate
additional stormwater runoff fromthe two lots [in
Phase 1, and] in the absence of any direct
evi dence or t esti nony t hat t hese specific
objectives are not acconplished by this plan, the
Board [of Conmmi ssi oner s] concludes that the
requirenents of [YCLDQ 6.030(6) and Condition 11
have been net. * * *" (Enphasis added.) Recor d
11-12.

As we understand it, petitioners do not contend the
measures proposed in the Drainage Plan are insufficient to
satisfy YCLDO 6.030(6) with regard to the two lots in
Phase 1. Rat her, petitioners contend the county erred in

not inposing a condition of approval specifically requiring
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that the drainage ditch shown on the Drainage Plan be
constructed prior to final plat approval. Petitioners argue
that absent such a condition, there is no assurance the

proposed drainage ditch will be built. See Neste Resins

Corp. v. City of Eugene, 23 O LUBA 55, 67 (1992) (if a

limtation 1is necessary to assure that the approved
devel opnent will conply with applicable standards, nore than
an expression of current intentions by the applicant is
required).

| ntervenor argues it 1is required to construct the
proposed drainage ditch prior to final plat approval under

YCLDO 11.030(1), which provides:

"The County Engineer shall review the [final]
subdivision plat and acconmpanying material to
ensure that:

"A. Al inprovenents required by this ordinance
* * * have been conpl eted and approved, or

"B. A perfor mance agr eenment or I npr ovenment
agreenment has been submtted to the County
Engi neer pur suant to [ YCLDO 1300] and
approved by the Yanmhill County Board of
Conmmi ssi oners. "

The above quoted portions of the county's decision
clearly indicate the <county relied on the Prelimnary
Drai nage Ditch Plan submtted by intervenor in determ ning
that Phase 1 of the proposed subdivision conmplies wth
YCLDO 6.030(6) and Condition 11. In these circunstances,
the Prelimnary Drainage Ditch Plan effectively becanme part

of the prelimnary subdivision plat approved by county
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order, and it was not necessary for the county to inpose

conpliance with the Drainage Plan as a separate condition of

approval . 12 See Friends of the Metolius v. Jefferson
Count y, O LUBA ___ (LUBA No. 93-002, June 8, 1993),
slip op 13, aff'd ___ O App ___ (Septenber 22, 1993) (where
conditional wuse proposal included site, |andscaping and

bui | di ng desi gn plans, county approval is not required to be
specifically conditioned on conpliance with those plans).
As part of the approved prelimnary plat, the proposed
drainage ditch nust be <constructed, or a performance
agreenent to construct it nust be approved, prior to fina
pl at approval for Phase 1. YCLDO 11.010; 11.030(1).

Thi s subassi gnnent of error is denied.

D. Road Condition

Petitioners argue the record clearly shows the surface
condition of Viewnont Drive is inadequate for current
traffic. Petitioners contend the county erred by not
including a condition requiring inprovenments to Viewnont
Drive in the chall enged deci sion.

In the challenged decision, the county found that
Conditions 8, 10 and 11 of the 1992 decision do not require
intervenor to inmprove existing surface conditions on

Vi ewnmont Dri ve. Record 12.

120\ note that under YCLDO 5.010(1)(N), the subdivision preliminary plat
is required to include "[e]xisting and proposed drainage patterns show ng
the direction and volume of surface water flow in sufficient detail to
deternine the effect of the drainage."
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The 1992 decision resolved all issues related to
prelimnary plat approval other than determ ning conpliance
with YCLDO 6.030(6), 6.090 and 6.100, as required by
Conditions 8, 10 and 11. None of these sections relates to
traffic inpacts or the <condition of Viewront Drive.
Accordingly, this issue was not before the county bel ow and
is not properly before us.

Thi s subassi gnnent of error is denied.

The first, second and seventh assignnents of error are
deni ed.

The county's decision is affirmed.
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