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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ERI C LANGFORD, TY HULI NG, and
M LO DUDDEN

Petitioners,

VS.
LUBA No. 93-090
CITY OF EUGENE
FI NAL OPI NI ON

N N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
LANE COUNTY HOUSI NG AUTHORI TY
AND COVMUNI TY SERVI CES AGENCY,
| nt er venor - Respondent . )

Appeal from City of Eugene.

Douglas M DuPriest, Eugene, filed the petition for
review and argued on behalf of petitioners. Wth himon the
bri ef was Hutchinson, Anderson, Cox, Parrish & Coons, P.C.

G enn Klein, Eugene, filed the response brief on behalf
of respondent and intervenor-respondent. Wth him on the
brief was Harrang Long Watkinson Laird & Rubenstein, P.C
Mlo R Mecham Eugene, argued on behalf of respondent and
i nt ervenor-respondent.

HOLSTUN Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 10/ 06/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a city decision granting conditional
use approval for a controlled income and rent (CIR) housing
project on a 2.6 acre property zoned R-1 Low-Density
Residential District.

MOTI ON TO | NTERVENE

Lane County Housing Authority and Comunity Services
Agency, the applicant below, nopves to intervene on the side
of respondent in this proceeding. There is no opposition to
the motion, and it is allowed.

FACTS

The subject property is |ocated in northeast Eugene, in
an area known as the W/ | akenzie area. The conprehensive
plan for this area includes the Eugene- Springfield
Metropolitan Area General Plan (Metro Plan) and the
W | akenzi e Area Pl an.

| nt er venor proposes to construct a total of 25
two-story dwelling units on the subject property. The
proposal I ncl udes seven dupl exes, one triplex, t wo
fourpl exes and a community buil di ng.

The subject property is |located in Eugene School
District 4-J, and the nearest schools are WIIakenzie
El enentary School, Mnroe M ddle School, and Sheldon High
School . The city of Eugene provides fire and energency

medi cal services to the subject property.
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| ntervenor's proposal was approved by the city hearings
official, and the hearings official's decision was affirnmed
on appeal to the planning conm ssion.
| NTRODUCTI ON TO ASSI GNMENTS OF ERROR

The Eugene Code (EC) provisions relating specifically
to CIR housing are set out at EC 9.724. EC 9.724(3)

provi des as follows:

"Criteria for heari ngs of fici al approval
Applications for conditional use permts for
controlled income housing shall be processed and

schedul ed for public hearings in the same manner
as other conditional wuse permt applications,
except the following shall substitute for the
required [conditional use permt] criteria * * *:

"(a) Public and private facilities are adequate to
meet anticipated demand. These include, but
are not limted to, |ocal streets, schools,
par ks, and shoppi ng.

"(b) The proposed project is designed to:

"1. Avoid unnecessary renoval of attractive
natural vegetation.

"2. Provide set backs or screening as
necessary when possible and practical to
ensure privacy to adjacent out door
l'iving areas.

"3. Incorporate building materials, colors,
and textures that are conpatible wth
existing structures in the immediate
ar ea.

"x % *x * %

"(c) The location confornms to the principles of
di sper sal as enconpassed in the city's
Housi ng Di spersal Policy Plan.™

In their first and second assignnents of error
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petitioners argue the city failed to denonstrate conpliance
with EC 9.724(3)(a), with regard to adequacy of fire and
enmergency nmedical services and schools. In their third
assignnment of error, petitioners contend the city failed to
denonstrate the proposed project conplies with the above
quoted requirenents of EC 9.724(3)(b). In their fourth
assignnment of error, petitioners argue the challenged
decision violates the housing dispersal requirenment of EC
9.724(3)(c). In their final assi gnnent of error,
petitioners contend the CIR approval process used by the
city does not permt it to approve a project conposed
entirely of multi-famly housing on a single parcel.
Petitioners contend that those features of the proposal
requi re Planned Unit Devel opnment approval, under EC 9.508 et
seq.
FI RST ASSI GNMENT OF ERROR

Under EC 9.724(3)(a), energency nedical and fire
facilities nust be "adequate to neet anticipated demand.”
Petitioners contend that the WIIlakenzie Area Plan
establishes that such facilities presently are not adequate
to nmeet anticipated denmand. The W Il akenzie Area Plan

states as foll ows:

"Medi cal studies have shown that the «critical
period for energency intervention in cases of
cardiac and respiratory arrest is within the first
four mnutes. Based on information provided by L-
COG, the conbined response capability of Stations
1 and 9 is insufficient to provide a four-mnute
response capability over nmuch of the WIIakenzie
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ar ea. Specifically, a study of 1986-87 energency
responses showed that in large portions of the
W | | akenzie area, response took nore than four
m nutes 81 percent to 100 percent of the tine
under best condi tions. Wth t he gr ow ng
popul ati on of the W/ I akenzie area, the problem of
excessive response tinmes is becoming and wll
continue to becone worse." (Emphasi s added.)
W I | akenzie Area Plan 115.

Petitioners include in the petition for review a copy of a
map from the W I | akenzie Area Plan which shows the subject
property outside the four m nute response zone. Petitioners
contend this shows the subject property is not adequately
served by energency nedical or fire response facilities.
Mor eover, petitioners argue there is no claim by the city
that there is any present commtnent to correct the current
i nadequacy of fire and energency nedical services in the
W I | akenzi e area.

The <city hearings official adopted the follow ng
findi ngs:

"Police, fire, and energency vehicle service is
available to the site. Response tine is indicated
at 3 to 5 mnutes based on the tinme of day and
traffic vol une. It is recognized that there is a
need to inprove response tinmes, particularly at
certain times of the day, for the entire

W I | akenzi e area. The present availability of
t hese energency services is adequate, however."
Record 75.

The city planning conm ssion added the foll owi ng findings:

"Wth respect to fire and nedical enmergency
services, the appellants reference findings in the
W Il akenzie Plan * * *, [ The hearings official]
indicates that a three- to five-mnute response
time is available to the area subject to this

Page 5



O©oO~NO U, WNE

request based on tinme of day and traffic vol une.
This information was provided by the Eugene Fire
Marshal's O fice and other admnistrative fire
services personnel in response to submttal of the
subject project. The four-mnute response tine is
referenced in the background information of the
Public Safety Elenment of the recently adopted
W Il akenzie Area Plan * * *,  The policies on page
118 [of the WIIlakenzie Area Plan] provi de
direction for responding to energency fire and
medi cal services in the area. Two policies are
pr ovi ded. In both cases, neither nake reference
nor require that no additional devel opnent occur
in the area wthout inplenmentation of specific
services." Record 7-8.

Respondent contends EC 9.724(3)(a) requires "adequacy,"
and that the four mnute response tinme discussed in the
W | akenzie Plan is not required for adequate energency fire
and nedi cal services.

The problem with the above quoted findings and
respondent's argunent is that they correctly answer the
wrong question and fail to address the requirenment of EC
9.724(3)(a) directly. Respondent is <correct that EC
9.724(3)(a) does not explicitly require that a four mnute
fire and nedi cal enmergency response tinme be available to the
subj ect property. However, it does require that such
services be "adequate."” The findings sinmply conclude,
wi t hout any expl anation, that the anticipated three to five
m nute response tine is adequate. There is no explanation
given to contradict the above quoted plan | anguage that for
sone types of energencies, a four mnute response is

critical.
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This Board has given |local governnents significant
latitude 1in establishing the perm ssible paranmeters of
subj ective standards which require that public services be

found to be "adequate.” See Dickas v. City of Beaverton, 17

O LUBA 578, 590 (1989). However, in view of the
W | | akenzie Plan |anguage docunenting the inportance of a
four mnute energency response tinme, nore than a bare
conclusion that the expected three to five mnute response
time is adequate is required.?!

The first assignnent of error is sustained.

SECOND ASSI GNMENT OF ERROR

Under EC 9.724(3)(a), schools nust be "adequate to neet
anticipated denmand." Petitioners contend the city's
findings that schools are adequate to provide service to the
di sput ed pr oj ect are inadequate and unsupported by
subst anti al evi dence.

The applicant <clained that WIIlakenzie Elenentary
School has capacity to accommpdate approximately 36
addi tional students. That claim was contradicted by
opponents, and we are cited to no evidence in the record
from the school district, or elsewhere, which supports that

claim Petitioners cite Metro Plan and WI I akenzie Area

IAactual ly, as petitioners note, the Fire Marshal's office was sonmewhat
equi vocal about whether the three to five nminute response tine could be
achieved, stating it was "possible, depending on traffic and time of day."
Record 18. Mor eover, petitioners cite evidence in the record that, in at
| east some instances, response tines have significantly exceeded five
m nut es.
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Pl an | anguage di scussi ng school crowdi ng problens and a neno
docunenting a conversation wth the school district
i ndi cating that schools are full

In its findings, the city relies on the applicant's
claim that WIIlakenzie Elenentary School has available
capacity and | anguage in the Metro Plan to the effect that
the school district views its educational mssion on a
district-w de basis, and enploys a variety of techniques to
maxi m ze use of facility capacity.2 There are two probl ens
with the city's findings. First, the finding that
W | | akenzie El enentary School has adequate capacity is not
supported by substantial evidence. The applicant's claimis
not sufficient to support that finding in the face of the

evidence in the record contradicting the claim  Younger V.

City of Portland, 305 O 346, 356-57, 752 P2d 262 (1988).

No doubt the school district could easily provide evidence
sufficient to determ ne whether excess capacity at
W || akenzie Elenentary School exists or could be created,
but such evidence is not presently in the record.

The nmore fundanmental problem with the city's findings
are their reliance on the school district's general policy
of enpl oying various techniques on a district-wide basis to

maximze the use of its limted school facilities. We

2Those techniques include: adj usting attendance boundaries, double
shifting, adding to existing facilities, portable classroonms, and bussing.
Metro Plan 1I11-G 4.
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enphasize there is nothing wong wth enploying such
techni ques to provide adequate school facilities. However

the city may not, in this quasi-judicial proceeding, sinmply
cite this policy of the school district and assune that it
wi Il produce adequate schools for the proposed project.

Burghart v. City of Ml ala, O LUBA __ (LUBA Nos. 92-

209 and 92-208, WMarch 11, 1993), slip op 5-10; Dickas V.

City of Beaverton, supra. The city nmust specifically find

that existing school facilities are adequate to serve the
proposed project or that they can be nade adequate by
enpl oyi ng whatever techniques are available in this instance
to maxim ze school facility capacity. That finding nust be
supported by sufficient evidence, supplied by the school
district or some other sufficiently reliable source, to
constitute evidence a reasonable person would rely on.

The second assi gnnent of error is sustained.
THI RD ASSI GNVENT OF ERROR

Under this assignnent of error, petitioners contend the
CIR project design is inadequate to conply wth the
requi renments of EC 9.724(3)(b) (1), (2) and (3).

A. Renoval of Attractive Natural Vegetation

Petitioners first contend the decision inadequately
addresses whet her the project avoids "unnecessary renoval of
attractive natural vegetation.”

The hearings official found that the filbert orchard on

the property, which will be renoved in |large part, does not
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constitute natural vegetation. The hearings official
further points out the project has been designed to avoid
several trees on the site and concludes "[t]here is no other
attractive natural vegetation on the site that wll be
renmoved. " Record 76. Respondent cites staff testinony
supporting these findings.

Because petitioners do not explain why the above
findings are inadequate, we deny this subassignnment of
error.

B. Set backs or Screening to Ensure Privacy

Petitioners next challenge the adequacy of the proposal
to ensure privacy. Petitioners point out the proposed
dwellings will be 25 feet tall and question the efficacy of
the required six foot high fence to ensure privacy.
Petitioners also note the decision |imts wuse of non-
deci duous screening vegetation and conplain the city did not
explain why it refused to require that the units be air-
conditi oned, which petitioners contend woul d enhance privacy
by reducing noise | evels.

The city adopt ed findi ngs expl ai ni ng t hat
EC 9.724(3)(b)(2) requires "setbacks or screening." Those
findings explain that in this case the setbacks proposed
significantly exceed the mninum required setbacks. The
findings suggest the additional setbacks alone could be
sufficient to sati sfy EC 9.724(3)(b)(2) and t hat
EC 9.724(3)(b)(2) is certainly satisfied when other required
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screeni ng conditions, desi gn features and bui | di ng
orientation are considered as well.

Petitioners do not directly attack the city's findings,
and we find they are adequate to denonstrate conpliance with
EC 9.724(3)(b)(2).

Thi s subassi gnnent of error is denied.

C. Conpati bl e Bui | di ng Mat eri al s, Col ors, and
Text ures

The project is bordered on the east and north by newer,
nore expensive hones. These hones are constructed of
expensive, higher quality exterior building materials than
t hose proposed for the disputed project. The project is
al so bordered on the south and west by ol der, |ess expensive
homes with exterior building materials simlar to those
proposed for the project. Petitioners' argunent under this
subassi gnnment of error focus on the disparity between the
proposed project and the nore expensive honmes. However, the
pl anning conm ssion's decision considers all the adjoining
properties and finds the project is conpatible in a nunber
of different ways if all the adjoining properties are
consi dered, as EC 9.724(3)(b)(3) requires.

"The findings of the Hearings O ficial note that
adj acent devel opnent on all sides of the project
i nvol ves houses with a variety and mxture of
exterior siding material. Predom nantly, wood is
used for siding and painted with a variety of
colors fromearth tones to nuted grays, blues, and

cream col ors. Many of the existing dwellings in
the area have brick facades and the remai nder have
wood exteriors. The majority of the newer hones
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in the area have shake roofs. However, those
residents along Bogart Lane have conposition roof
mat eri al . Dwelling wunits in the proposed
devel opnent wi | include building mterials,
color, and texture that are simlar to those of
adj acent devel opnent. These include wood exterior
to be painted or stained in earth tones and
col ors. The developrment wll have conposition
shingles and roofs in a color that is consistent
with the buildings in the surroundi ng devel opnent.
These design features incorporate non-reflective
roof and siding materials that include textures
and colors that are conpatible wth adjacent

devel opnent . The fact t hat the proposed
devel opnent does not include brick facades,
hori zontal siding, or shake or tile roofs does not
mean that the proposal is not conpatible wth

buil ding material, color, and texture as set forth
by the criteria in Section 9.724(3)(b) of the
Eugene Code. We agree with the Eugene Hearings
Oficial * * * that the proposed devel opnent w ||
be distinguishable as a housing project and that

the appearance wll be distinguishable from the
adj acent  surroundi ng neighborhood, yet it is
conpatible with respect to building materials,
color, and texture." Record 7.

Agai n, petitioners offer no specific challenge to the
city's findings, and we conclude they are adequate to
explain that the requirenments of EC 9.724(3)(b)(3) are
satisfied by the proposed project.

The third assignment of error is denied.

FOURTH ASSI GNMENT OF ERROR

EC 9.724(3)(c) requires that the location of the
proposed project conform to the <city's principles of
di spersal, as enconpassed in the city's Housing Dispersal
Policy PIan. Petitioners argue the Metro Plan includes a

policy to disperse housing for all income |evels and contend
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that the project violates that policy.
Respondent points out the decision includes findings

expl ai ni ng how the chall enged project conplies with the five

rel evant i npl enenting policies in the «city's Housing
Di spersal Policy PIan. Respondent contends that because
petitioners fail to challenge these findings and, indeed,
apparently concede t hey are satisfied, petitioners'

chall enge under this assignnment of error is really a
challenge of the policies thenselves rather than their
application in this case.

We agree with respondent.

The fourth assignment of error is denied.
FI FTH ASSI GNMENT OF ERROR

Petitioners argue under this assignnent of error that
the R-1 zone does not permt developnent of 25 nmulti-famly
dwelling units on a single lot. Apparently, the subject
property could be subdivided into a sufficient nunber of
lots to construct the desired 25 dwelling units. However,
even if such a subdivision were approved, EC 9.386 limts
the perm ssible percentage of duplex, triplex and fourplex
lots in subdivisions in the R-1 zone and requires that "[a]t
| east 50 percent of the lots nust be for single famly
occupancy. " Petitioners contend, and respondent does not
di spute, that the desired 25 nulti-famly units could be
approved under the city's PUD provisions, set out at EC

9.508 et seq. Petitioners contend approval of the single
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exclusively nmulti-famly aspects of the proposed
project requires PUD as well as CIR approval.

The city findings addressing this issue are as foll ows:

"It is contended that the C. 1.R process addresses
the issue of density but does not authorize the
project's proposed single Ilot aspect and the
devel opnent of an exclusively nmulti-famly housing

proj ect. Section 9.384 of +the Eugene Code
contains the listing, in matrix form of allowable
uses in the residential districts. Under the
gener al cat egory of "dwel | i ngs, ' t he use
"Controlled income and rent with increased
density' is listed, simlarly to other uses listed
in this matrix. That listing indicates that this

use can be located by conditional use permt in
the RA and R-1 districts. The listing states that
"Standard 13" is applicable. The cited Standard
13 merely states that this use 'nust conform to
t he standards and procedures in Section 9.724."

"Section 9.724 is entitled and deals exclusively
with ' Conditional Use Permts for Controlled
| ncone and Rent Housing.' The | ast sentence of
Subsection (1) of E.C. 9.724 states:

"*A conditional use permt for CIR
housing is not necessary unless the
i ncreased density provi ded for in
Section 9.724 is required.’

"It is argued by those opposed to the project
t hat, based upon this |anguage, the C.I.R process
is only one to allow an increase in density and
where, as here, the project could be devel oped
w thout an increase in density if it was not for
the wish to develop on a single parcel nultiple
famly dwellings, the proposal should be subject
to * * * review [under] the planned unit
devel opnment process.

"[The city's] construction of the ordinance is
that a controlled income and rent housing project
is articulated as a use in the Eugene Code and is
not nmerely a neans to provide increased density.
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[ T] he | ast sentence of E.C. 9.724(1), above quoted
[ means] that controlled income and rent housing

as that use is defined at E.C. 9.015, could be
devel oped pursuant to planned unit devel opnment
procedures if it would conply with the maxinmum
density per gross acre allowed under E. C
9.510(6)(a). The intent of the last sentence of
E.C. 9.724(1) was to make it clear that a planned
unit devel opnent that involved controlled incone
and rent housing was not going to be subject to
the criteria and review of E.C. 9.724 unless an
increase in density over that allowed by the
pl anned wunit devel opnment provisions was sought.
[ T he | anguage of EC 9.724 clearly indicates that
only the criteria of that section are applicable.™
Record 71-72.

The city goes on to explain that there is significant
overlap between the criteria governing PUD and ClIR review
and that ORS 456.355 to 456. 370 encourage assisted housing
of the type at issue in this appeal. The city concl udes
that subjecting the project to review under both the PUD and
CIR provisions would be nore burdensone and, therefore,
inconsistent with the statutory purpose of encouragi ng such
housi ng.

On its face, the CIR provisions set out in EC 9.724
are, as petitioners argue, sinply a density increasing
provision for CIR housing, whatever form that housing may
take -- single-famly or nmulti-famly. There is nothing in
the wording or context of EC 9.724 permtting deviations
from the requirenments that otherwise apply wunder the
applicable zoning district. | f, for exanpl e, code
provisions nmade it <clear that CIR housing necessarily

includes exclusively multi-famly housing or necessarily
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includes nore multi-famly housing than allowed under
limtations inposed by the underlying zoning, we m ght agree
t hat approval of increased density CIR housing under EC
9.724 would include approval of that aspect of the disputed
project w thout PUD approval. Simlarly, if the increased
density CIR approval provisions contained |anguage that

ei t her suggested such housing necessarily would be

constructed on single parcels, without the need to subdivide
or seek PUD approval, or suggested that additional approvals
to deviate fromthe limts on devel oping single parcels that
ot herwi se apply under the R-1 zone need not be obtained, we
mght agree with the <city's interpretation. No such
| anguage exists in EC 9.724.

The city's reference to the fact CIR housing is listed
in the matrix at EC 9.384 makes it clear that CIR housing

with increased density is allowed in the R-1 zone, but says

not hi ng about whether such increased density CIR housing
must comply with other requirenents of the CIR zone, or

obtain any appropriate approvals necessary to deviate from

t hose requirenents. In this regard the definition of CIR
housing is inportant. EC 9.015 defines CIR housing as
fol | ows:

"A housing project sponsored by a public agency, a
non-profit housing sponsor * * * to wundertake,
construct, or operate a controlled income and rent
housi ng project.™

This definition says nothing about how nmuch nulti-famly
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housing will be included in a CIR project or whether such a
housi ng project wll be devel oped on a single parcel or as
part of a subdi vision.

In short, we agree with petitioners that there is
nothing in the EC provisions cited by the parties that
suggests the CIR increased density approval process set out
in EC 9.724 may authorize anything other than a CIR housing
pr oj ect with increased density. Al | ot her zoni ng
limtations continue to apply, unless appropriate approvals
are granted to deviate from those |limtations. The policy
argunments advanced by the city in favor of not requiring
addi ti onal approvals for an increased density CIR project,
beyond the approval envisioned under EC 9.724, m ght support
amending EC 9.724 to so provide. However, they do not
provide a basis for reading |anguage into EC 9.724 that is

sinply not there. Under Clark v. Jackson County, 313 O

508, 515, 836 P2d 710 (1992), this Board is required to
defer to a | ocal governnent's interpretation of its own |and
use regulations unless that interpretation is inconsistent
with the express |anguage of those regulations or their
apparent purpose or policy. Here, we conclude the city's
interpretation, while perhaps consistent with the apparent
policy of encouraging CIR housing, is clearly inconsistent
with the express |anguage of the EC. The city may be able
to anend the EC to obtain the result it reached here, but it

may not do so by way of interpretation. See (Goose Hol | ow
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The fifth assignnent of error is sustained.

1 Foothills League v. City of Portland, 177 O App 211, 217

2 843 P2d 992 (1992); conpare Friends of the Metolius. v
3 Jefferson County, O App _ , _ P2d ___ (Septenber 22,
4 1993).

5

6

The city's decision is remanded.
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