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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,
VS.

LI NCOLN COUNTY, LUBA No. 93-099

N N N N N N N N N N N N N N

Respondent , FI NAL OPI NI ON
AND ORDER
and
VERNON W LES,
| nt ervenor - Respondent . )

Appeal from Lincoln County.

Celeste J. Doyle, Assistant Attorney GCeneral, Salem
filed the petition for review and argued on behalf of
petitioner. Wth her on the brief were Theodore R
Kul ongoski, Attorney General; Thomas A. Balnmer, Deputy
Attorney General; and Virginia L. Linder, Solicitor General.

No appearance by respondent.

Kurt Carstens, Newport, filed the response brief and
argued on behalf of intervenor-respondent. Wth him on the
brief was Litchfield and Carstens.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

REMANDED 10/ 14/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeal s a county or der approvi ng a
conditional use permt for a nonforest dwelling on I|and
zoned Ti nmber Conservation (TC).
MOTI ON TO | NTERVENE

Vernon Wles noves to intervene on the side of
respondent in this appeal proceeding. There is no objection
to the nmotion, and it is all owed.
FACTS

The subject parcel is 19.55 acres in size. It is

bordered on three sides by |and managed for commerci al

ti mber production. The parcel has steep slopes and is
bi sected by two small streans, one class | and the other
class 11.1

The county planning conm ssion approved intervenor's
application for a nonforest dwelling. Petitioner appeal ed
the planning commssion's decision to the board of
conmm ssi oners. The board of comm ssioners affirmed the
pl anni ng comm ssion, and this appeal foll owed.

ASSI GNMVENT OF ERROR

"Respondent Lincoln County failed to nake adequate
findings supported by substantial evidence in the
whol e record that the application for a non-forest

lPetitioner asserts the streamreferred to as a class | streamis really
a class Il stream However, all of the evidence in the record to which we
are cited states that this streamis a class | stream
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dwelling on the subject property neets the
criteria for approval of such an application.”

To approve a nonforest dwelling, Lincoln County Land
Use Code (LCLUC) 1.1375(3)(c) requires the county to

determ ne that:

"A. The dwelling will be conpatible with adjacent
farm or forest uses;

"B. The dwelling will not materially alter the
stability of the overall |and use pattern in
the area;

"C. The dwelling wll be located on |and
generally unsuitable for forest or farm uses,
consi dering adver se soils and | and

conditions, terrain, parcel configuration
and existing uses on adjacent |andsj.

"k * * * %"

Petitioner makes separate challenges to the county's
determ nations of conpliance with these standards. We
address each of those argunents separately bel ow

A Conpatibility (LCLUC 1.1375(3)(c)(A))

The chal |l enged decision adopts the follow ng findings
that the proposed nonforest dwelling is conpatible wth

adj acent forest uses:

"The proposed dwelling will be |ocated on the west
half of the subject tract, an area with little,
usable land for forest production within a totally
cl eared one acre ar ea, surrounded by an
approxi mate additional acre of nearly bare | and

The dwelling would be situated in close proximity
to other existing dwellings that have not cone in
conflict with adjacent farm and/ or forest uses.

"% * * * %
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"The Conpr ehensi ve Pl an policies al |l ow a
non-forest residence on a single unit of ownership
where the dwelling will be conpatible with forest
managenent activities on adjacent properties.
This policy is satisfied where the dwelling can
meet the location criteria contained in [LCLUC]
1.1375(4) * * *, Additionally, the State
forester's coment that forest [land] can be
managed to the 'doorstep' of residences was taken
into consideration in this decision.”" Record 16-
17.

Petitioner contends these findings state conclusions
wi t hout explaining their rationale, and that the findings
| ack evidentiary support.

We agree with petitioner that these findings fail to
state an adequate basis for concluding the proposed dwelling
will be conpatible with adjacent forest uses. The fact that
the existing dwellings in the area my not have caused
conflicts with area forest uses proves little. The findings
fail to westablish the proximty between the existing
dwellings referred to and area forest uses, and fail to
establish whether those existing dwellings have buffering
and other characteristics simlar to those of the subject
parcel .

Whil e generally no purpose is served in reviewing the
evidentiary support for inadequate findings, we address one
of petitioner's evidentiary challenges to these findings.
Petitioner argues the county erroneously relied upon a

statement from a representative of the Oregon Departnent of
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Forestry (DOF).2 Petitioner argues the DOF representative's

statenment was not given to establish that residences

conpatible with forest operations. Petitioner states

context in which the testinmony of the DOF representative

1
2
3
4 planning comm ssion mnutes nore accurately reflect
5
6

gi ven:

are
t he
t he

was

7 "[The DOF representative] stated that forest uses
8 can be 'managed to the doorstep’ of residences
9 adjacent to tinmber tracts and that in each
10 application for a non-forest wuse it nust be
11 deci ded whether the site is suitable for forest
12 managenent .
13 "k X *x * %
14 "[A planning comm ssion nenber asked the DOF
15 representative] what nethods could be used to |og
16 a topographically isolated area such as this one.
17 "[The DOF representative] answered that |oggers
18 are very innovative and could determne a way to
19 do it such as skyline systens.
20 "[The DOF representative] asked if such nmethods
21 woul d be practical on a parcel of 10 acres such as
22 t he subject parcel
23 "[The DOF representative] stated that the subject
24 parcel is capable of producing a lot [of tinber.]"
25 Record 85.
26 Petitioner points out that after the DOF representative
27 received the planning comm ssion decision, 1in which

2gpecifically, petitioner challenges the evidentiary support for

foll owi ng finding:
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" * * |n addition, the state forester's comment that forest
[land] can be managed to the 'doorstep' of residences was taken
into consideration in this decision." Record 17.
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determ ned conpatibility based on the statenment

sunmari zed

in the mnutes above, the DOF representative wote a letter

to the county clarifying the nmeani ng and cont ext

testinony:

of his oral

"The | ast statenent of the finding which indicates
that the representative from the [DOF] asserted
t hat nmanagenent can occur to 'the doorstep' of
resi dences deserves sone final word or comment.

Actual ly, what was said was '| can show you

pl aces

in Lincoln County where harvest has occurred to
the doorstep of dwellings.’ We would point out
that because something can be done[,] does not
mean that it should be done. It is possible to
put unprotected pedestrian walkways down the
m ddl e of Interstate 5 but that does not nean that

its a good idea. In like manner, it is possible
to pl ace homes near commer ci al f orest
operations[,] but that does not nean this is a
good idea either. This coment was mnade in
reference to an assertion by the applicant's
attorney on anot her I ssue t hat sufficient

devel opnent can preclude harvest activities and

render a site unsuitable for resource use.

One

woul d hope that the planning process is operating

well enough to prevent the level of devel opnent
which ultimtely precludes managenent on resource
| ands. Fortunately[,] development nust stop when

it becomes nerely inconpatible. This coment was
meant to point out that it is possible to situate
dwel lings very near to resource |ands and not

absolutely preclude harvest. |t does

however, change the [DOF's] witten and

not ,
st at ed

position that dwellings in forest zones are not

necessarily conpatible wth harvesting or
forest managenent activities." Record 30.

ot her

The DOF representative's letter clarifies his previous

testimony and underni nes any inference of conpatibility. W

agree with petitioner that a reasonabl e deci sion

maker coul d

not rely upon the testinony of the DOF representative to
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establish the proposed nonforest dwelling is conpatible with
forest uses.

Thi s subassi gnnent of error is sustained.

B. Stability (LCLUC 1.1375(3)(c)(B))

Under this subassi gnnment of error, petitioner
chal | enges both the adequacy of, and the evidentiary support
for, t he foll ow ng findi ngs of conpl i ance with
LCLUC 1.1375(3)(c)(B):

"Wth the three dwellings presently existing and
two former home sites in close proximty to this
subject site, as well as the 19 hone sites and two
former honme sites 'over the hill' to the east on
Fruitvale Road there is an established residential
flavor to the area. The addition of one honme site
wll not materially alter this stable, existing
| and use pattern.” Record 16.

It is well established that to determ ne whether a
nonforest dwelling wll materially alter the stability of
the overall land use pattern of the area, it is necessary
for a county to (1) select an area for consideration, (2)
examne the types of uses existing in the selected
agricultural/forestry area, and (3) determ ne the proposed
nonresource dwelling will not materially alter the stability

of the existing uses in the selected area. Sweeten V.

Cl ackamas County, 17 Or LUBA 1234, 1244-46 (1989); see also

Schaad v. C ackamas County, 15 Or LUBA 70, 77-78 (1986). In

addition, where during the local proceedings a party raises
an issue concerning whether a proposed nonresource dwelling

will alter the stability of the |land use pattern of an area
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based on its precedential effect, the local governnment nust

address that rel evant issue. Norvell v. Portland Area LGBC,

43 Or App 849, 853, 604 P2d 896 (1979); NMorley v. Marion

County, 16 Or LUBA 385, 390-91 (1988). I n addressing the
relevant issue of the proposed dwelling's precedenti al

effect, the county nmust consider whether there is a history
of progressive partitioning and honesite devel opnent in the
area or whether there are other simlarly situated
properties in the area for which simlar nonresource

dwel ling applications would be encouraged. See Fiegi .

Cl ackamas County, 22 Or LUBA 182, 186 (1991).

Here, the county failed to adequately identify an area
for consideration or identify the farm and forest zoned

parcels within that area of consideration. See Sweeten v.

Cl ackamas County, supra; Schaad v. Clackamas County, supra.

In addition, the findings recite that parcels having "fornmer
honesites"” are properly considered residential parcels for
pur poses of determining the m x of uses existing within the
identified resource area. Petitioner is correct that it is
erroneous for the county to determne an area has a
residential character based on the existence of forner
homesites.3 Finally, the county's findings fail to address
the relevant issue petitioner raised below concerning the

precedential effect of the proposed nonforest dwelling. We

3The chal | enged decision provides no explanation concerning the |egal
status of these "forner homesites."
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conclude the county's findings are inadequate.?*

One final point nmerits coment. | nt ervenor contends
that to the extent the county's findings are inadequate,
there is evidence in the record which "clearly supports" a
determnation that LCLUC 1.1375(3)(c)(B) is satisfied.?>
ORS 197.835(9)(b). We disagree.

Thi s subassignnent of error is sustained.

C. General Unsuitability (LCLUC 1.1375(3)(c)(C))

Petitioner challenges the evidentiary support for the
determination in the challenged decision that the subject
parcel is generally unsuitable for farm and forest uses.

The chal | enged deci sion states:

"The proposed dwelling would be |ocated on the
west half of the subject tract, an area wth
little, usable Iand for forest production within a
totally cleared one acre area, surrounded by an

approxi mate additional acre of nearly bare | and
* * %

"Whi | e t he entire tract IS within soi |
classifications that indicate viability for tinmber
use, the land conditions on the westerly portion
are such that clearing to the extent that has
taken place mkes reproduction unlikely. The

4No purpose is served in reviewing the evidentiary support for these
findings, and we decline to do so.

SIntervenor also argues that recent administrative rules pronul gated by
the Land Conservation and Developnent Departnment (LCDC) establish the

proposed nonforest dwelling will not materially alter the stability of the
| and use pattern of the area. However, the chall enged decision does not
address the effect of the rules to which intervenor refers, and we will not

apply those rules to the proposal in the first instance.
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terrain is nountainous and with the abundance of
streans [this] severely limts production. The
usable portion of the parcel on the weast is
| andl ocked with existing surrounding forest uses
that would not allow vehicular access onto the
easterly portion of the property, the only portion
that potentially would otherwi se be manageable.”
Record 16-17.

Petitioner cites undisputed evidence that the soils on
the subject property are "suited for the production of
western hem ock and Douglas fir." Record 114. Petitioner
al so cites undi sputed evidence that the subject property has
in the past been managed for tinmber production and that the
subj ect property is "capable of high levels of wood fiber
production. ™ Record 93. Petitioner cites undisputed
evidence that the subject property is surrounded on three
si des by property with simlar characteristics and
t opography that is nmanaged for tinmber production. Recor d
89, 107, 121.

I ntervenor cites evidence from a forestry consultant
that only four of the western nine acres of the property are
suitable for tinmber production because the other five
western acres have been cleared for the honesite, are steep

and include two streanms whose riparian areas are not
harvestable.” Record 120-21. The consultant goes on to
state that the eastern 10-acre portion of the property has
limted road access.

The chal | enged deci si on interprets

LCLUC 1.1375(3)(c)(C) to require that the entire parcel be
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generally unsuitable for farm or forest uses.?® That
interpretation is not clearly contrary to the words, policy
or context of LCLUC 1.1375(3)(c)(C), and we defer to it.
Clark v. Jackson County, 313 O 508, 836 P2d 710 (1992).

However, the evidence to which we are cited in the record
does not purport to establish that the cleared areas of the
subject property are not suitable for farm or forest uses
merely by virtue of being cleared, or that limted access to
the eastern portion of the property necessarily nmeans that
portion of the property is wunsuitable for those uses,
particularly as adjacent land is managed for forest use.
Therefore, even if a reasonable person could rely on
evidence in the record to determne that certain riparian
areas of the property are unsuitable because they are "not
harvestable,” a reasonable person could not conclude, based
on the evidence in the record, that the entire parcel is
generally unsuitable for farm or forest uses, as the
chal | enged deci si on det er m nes S required by
LCLUC 1.1375(3)(c)(C).

Thi s subassignnent of error is sustained.

The assignnent of error is sustained.

The county's decision is remanded.

6We do not understand any party to argue that the challenged decision
expresses any other interpretation of LCLUC 1.1375(3)(c)(C)
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