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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

OREGON CI TY LEASI NG, | NC.
dba LONE STAR NORTHWEST,
LUBA No. 92-193
Petitioner,
FI NAL OPI NI ON
VS. AND ORDER

COLUMBI A COUNTY,

N N N N N N N N N N

Respondent .

On remand fromthe Court of Appeals.

Steven W Abel and MIldred J. Carmack, Portland, filed
a brief on behalf of petitioner. Wth themon the brief was
Schwabe, WIllianmson & Watt. Steven W Abel argued on
behal f of petitioner.

M chael J. Lilly, Portland, filed a response brief and
argued on behal f of respondent. Wth himon the brief was
Lane, Powell, Spears & Lubersky.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 11/ 16/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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1 Opi ni on by Sherton.

2 NATURE OF THE DECI SI ON

3 Petitioner appeals county adoption of an ordinance
4 anmendi ng the Col unbia County Surface M ning Odinance.

5 1 NTRODUCTI ON

6 This case is before us on remand from the court of
7 appeal s. In Oregon City Leasing, Inc. v. Colunbia County,
8 O LUBA ___ (LUBA No. 92-193, March 29, 1993) (Oregon
9 City Leasing l), slipop 2-3, we described the relevant
10 facts as foll ows:
11 "The county first adopted an ordi nance regul ating
12 surface mning operations in June, 1972. That
13 ordi nance is known as the Colunbia County Surface
14 M ning Land Reclamati on Ordi nance (hereafter 1972
15 M ning Odinance). In 1990, the county adopted an
16 ordi nance purporting to amend the 1972 M ning
17 Or di nance. That ordinance is known as the
18 Col unbi a County Sur f ace M ni ng Or di nance
19 (hereafter 1990 M ning Ordinance). [ Whet her the
20 1990 M ning Ordi nance repeals, rather than anends,
21 the 1972 Mning Odinance, is an issue in this
22 case. |
23 "Section 5.2 of the 1990 Mning Odinance
24 (entitled "Permit and Certificate Fees') requires
25 that an application for a new operating permt be
26 acconpani ed by an application fee established by
27 order of the board of county conm ssioners, not to
28 exceed $535. Section 5.2 also requires holders of
29 operating permts to pay an annual renewal fee
30 est abl i shed by or der of t he board of
31 commi ssioners, not to exceed $385.
32 "On Septenber 30, 1992, the board of conmm ssioners
33 adopt ed t he chal | enged or di nance anmendi ng
34 Section 5.2 of the 1990 M ning Ordi nance. Anended
35 Section 5.2 (entitled "Permt, Certificate,
36 | nspection and Regul at ory Fees') sets t he
37 application fee and renewal fee at $500 and $300,
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respectively. Amended Section 5.2 also requires
hol ders of operating permts to pay a 'regul atory
fee * * * in the ampunt of two cents ($0.02) per
ton for all mnerals removed from each surface
mning site.' The reqgqulatory fees collected are
required to be deposited into an account dedicated
to paying the expenses incurred by the county in
regul ating surface mning." (Footnotes omtted.)

In Oregon City Leasing |, slip op at 4, we determ ned

we have jurisdiction to review the challenged decision
because "the 1990 M ning Ordi nance, construed as a whole, is
a land wuse regulation,™ as that term is defined in
ORS 197.015(11) and, therefore, "an ordinance anmending the
1990 M ning Ordinance is a |land use decision and is subject
to this Board's review" We also found that whether the
requi renents of ORS 197.610(1) and 197.615(1) for anmendnents
to acknowl edged conprehensive plans and | and use regul ati ons
are applicable to the adoption of the challenged ordinance
was unclear, because it was uncertain whether the 1990

M ning Ordinance is an acknow edged |and use regulation.

Oregon City Leasing I, slip op at 5. However, we concl uded

it was unnecessary to determ ne whether ORS 197.610(1) and
197.615(1) applied, because the requirenments of these
provi sions that notice be given to the Departnent of Land
Conservation and Developnent (DLCD) are procedural in
nature, and petitioner did not denonstrate its substantia

rights were prejudiced by any failure to conply wth
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ORS 197.610(1) and 197.615(1).! 1d.

W then considered petitioner's argunment that the
county lost its exenption fromconplying with state statutes
and regul ati ons gover ni ng surface M ni ng under
ORS 517.780(1), because it repealed its grandfathered 1972
M ni ng Ordi nance when it adopted its 1990 M ning Ordi nance. ?
According to petitioner, without this exenption from state
regul ations, the fees inposed by the challenged ordinance
i nproperly exceed those allowed under ORS 517.780(4) and
517. 800. However, we agreed with the county that because
t he ordi nance adopting the 1990 Mning Odinance stated it
"amended" the 1972 Mning Odinance, the 1972 M ning

Ordi nance was not repeal ed. Oregon City Leasing |, slip op

at 8-9.
Petitioner appealed our decision to the court of
appeal s. The court of appeals reversed and remanded our

decision. Oregon City Leasing, Inc. v. Colunbia County, 121

lUnder ORS 197.835(7)(a)(B), failure to follow applicable procedura
requirements is a basis for reversal or remand of the challenged decision
only if petitioner's substantial rights were prejudiced by the error

20RS 517.780(1) provides the follow ng exenption or "grandfather clause"
for county surface mning ordinances that were in effect on July 1, 1972:

"The provisions of ORS 517.700 to 517.951 and the rules and
regul ati ons adopted thereunder [by the Departnment of Geol ogy
and M neral Industries] shall not supersede any zoning |aws or
ordinances in effect on July 1, 1972; however, if such zoning
Il aws or ordinances are repealed on or after July 1, 1972, the
provisions of ORS 517.700 to 517.951 and the rules and
regul ati ons adopted thereunder shall be controlling. * * *"
(Emphasi s added.)
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O App 73, _ P2d __ (1993) (Oregon City Leasing Il). The

court of appeals decision does not disturb our determ nation
of jurisdiction. However, the court remanded the case for
further proceedi ngs because it found we erred in determ ning
the 1990 M ning Ordi nance anended, rather than repeal ed, the
1972 Mning Ordinance because it expressly stated it
"amended" the earlier ordinance. The court concluded that
if the 1990 Mning Odinance "supersedes all material
particulars of the [1972 M ning Odinance, the 1972 M ning
Ordinance] is 'repealed,' whether or not the county used the

word." Oregon City Leasing |1, 121 Or App at 178.

The court also disagreed with our conclusion in Oregon

City Leasing | that failure to conply with ORS 197.610(1)

and 197.615(1), if conpliance was required, was at nost a
procedural error. The court concluded the requirenents of
ORS 197.610(1) and 197.615(1) are substantive, because
"ORS 197.610 et seq contain procedures for assuring that
amendnents to acknow edged | ocal |and use legislation * * *

conply with the statew de planning goals."” Oregon City

Leasing Il, 121 O App at 177. Consequently, the court

remanded the appeal to us to "determ ne whether ORS 197.610
and 197.615 apply to the [chall enged] ordinance, and what
di sposition follows if the statutes were violated." 1d.
DECI SI ON

A. Amendnent or Repeal of 1972 M ning Ordi nance

The court of appeals stated the 1990 M ning Ordinance
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repealed the 1972 Mning Ordinance if it "supersedes all
material particulars" of the 1972 M ning O di nance. Or egon
City Leasing |1, 121 Or App at 178.

A revegetation "site i npr ovenent st andar d” at
section 5.02(c) of the 1972 Mning Odinance is retained,
with one insignificant wording change, as a reclanmation
standard at section 6.12(12) of the 1990 M ning Ordinance.
Sever al "operation st andar ds" concer ni ng set back
requi renments for excavation and stockpiling, variances
thereto, and requirenents for access, screening and parKking
at sections 6.010, 6.020, 6.040, 6.050 and 6.060 of the 1972
M ning Ordi nance are retained, with no or only m nor wording
changes, as "operating requirenents” at sections 8.3 through
8.7 of +the 1990 Mning Ordinance. See Respondent's
Suppl enental Menorandum on Remand, App. A-4 to A-7.

The court of appeals did not explain what it neans by
"material particulars.” However, under any reasonable
definition of the term the operating and reclamation
standards referred to above nust be considered "material
particulars" of these mning ordinances. We therefore
conclude the 1990 M ning Ordinance did not repeal the 1972
M ning Ordinance, because it does not "supersede al
mat er i al particul ars” of t he earlier or di nance.
Consequently, the county did not |ose the exenption from
state regul ations provided by ORS 517.780(1), and the fees

established by the challenged ordinance are not subject to
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the limtation established by ORS 517.780(4) and 517. 800.
B. ORS 197.610 and 197. 615

In Oregon City Leasing I, in resolving the county's

chal l enge to our jurisdiction, we determ ned the 1990 M ni ng
Ordinance is a "land wuse regulation,” as defined in
ORS 197.015(11).3 Further, the parties agree the 1990

M ning Ordinance is an acknow edged |and use regulation.

However, the county argues the challenged ordi nance should
not be considered an anendnent to an acknow edged | and use
regul ation for the purpose of applying the requirenents of
ORS 197.610 and 197.615 to provide notice to DLCD. The
county argues that because the challenged ordinance deals
only with fees, there is nothing for DLCD to review and
providing notice to DLCD woul d be a usel ess act.

The statutes specifically provide for instances where a
| ocal governnent determ nes the statew de planning goals do
not apply to a proposed anendnent to an acknow edged
conprehensive plan or | and use regul ation. Under
ORS 197.610(2), in such an instance the |ocal governnment is
not required to provide notice of the proposed anmendnment to

DLCD as required by ORS 197.610(1), but rather nust submt

3ln its supplemental nmenprandum on remand, the county appears to
guestion whether the 1990 Mning Odinance is a land use regulation.
However, our determination on this issue in Oregon City Leasing | was not

chal l enged before the court of appeals. Therefore, this issue was not
preserved and cannot be reopened before this Board. MKay Creek Valley v.
Washi ngton County, 122 Or App 59, 64, ___ P2d ___ (1993); see Beck v. City

of Tillanook, 313 Or 148, 831 P2d 674 (1992).
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t he adopted anmendnent to DLCD and provide notice of the
decision to parties, as required by ORS 197.615(1) and (2).
Thus, there is no statutory basis for concluding any
ordi nance anendi ng provisions of an acknow edged | and use
regul ation is not subject to the requirenments of ORS 197.610
and 197. 615.

We concl ude the chall enged ordi nance is an anendnent to
an acknowl edged |and use regulation and, therefore, 1is
subject to the requirenents of ORS 197.610 and 197.615.
There is no dispute the county did not provide notice to
DLCD, as required by ORS 197.610 and 197.615. Thi s neans
the county inproperly construed substantive provisions of
the applicable law and, wunder ORS 197.835(7)(a)(D), the
chal | enged deci sion nust be remanded.

The county's decision is remanded.
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