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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
PHYLLI S R LUCI ER,
Petitioner, LUBA No. 93-124

FI NAL OPI NI ON
AND ORDER

VS.

CI TY OF MEDFORD,

N N N N N N N N N

Respondent .

Appeal from City of Medford.

Joel B. Reeder, Medford, filed the petition for review
and argued on behal f of petitioner.

Ronald L. Doyle, Medford, filed the response brief and
argued on behal f of respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 11/ 16/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a city ordinance changing the
conprehensi ve plan map designation for a .33 acre lot from
Urban Residential to Urban Hi gh Density Residential.
FI RST ASSI GNMENT OF ERROR

In her first assignnment of error, petitioner contends
the city failed to adopt findings in support of its
deci si on. Petitioner concedes the applicant submtted
proposed findings and the staff report includes findings
supporting the challenged decision. However, petitioner
contends the city council's decision does not adopt those
findings in support of the chall enged ordi nance.

In Gonzalez v. Lane County, 24 Or LUBA 251, 259 (1992),

we expl ai ned as foll ows;

"[I]f a local governnment decision maker chooses to
i ncorporate all or portions of another docunent by
reference into its findings, it nust clearly (1)
indicate its intent to do so, and (2) identify the
document or portions of t he document so
i ncor por at ed. A local governnent decision wll
satisfy these requirenments if a reasonable person
reading the decision would realize that another
document is incorporated into the findings and,
based on the decision itself, would be able both
to identify and to request the opportunity to
review the specific docunent thus incorporated.”
(Footnote omtted.)

In the omtted footnote we explained "[s]tating that a
particul ar docunent is ‘'incorporated by reference as

findings' is certainly the clearest way of expressing” an
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intent to adopt a separate docunment as findings.
In the decision challenged in this appeal, the city

council provides as follows:

"[T]he [City] Council has determned that the
proposed map change satisfies the applicable
criteria as denonstrated by the Staff Report and

applicant's findings, attached hereto, mar ked
Exhibit A, and incorporated herein by reference *

* * " Record 10.

Petitioner argues that because the city council wuses

the words "as denonstrated"” and does not explicitly say it
adopts the referenced staff report and applicant's findings
as its own, the chall enged decision does not adopt the staff
report and applicant's findings as findings in support of
the chal |l enged deci si on.

We reject petitioner's argunent. Under Gonzal ez,
supra, the above quoted I|anguage in the decision is
sufficient to adopt and incorporate the attached staff
report and applicant's findings as findings in support of
the <challenged decision. As the Oregon Suprenme Court

expl ai ned in Sunnysi de Nei ghborhood v. C ackamas Co. Comm,

280 Or 1, 20-21, 569 P2d 1063 (1977), "[n]o particular form
is required [for adequate findings] and no magi ¢ words need
be enpl oyed. "

The first assignment of error is denied.
SECOND ASSI GNVENT OF ERROR

Under this assignnent of error, petitioner challenges

t he adequacy of the city's findings to address conprehensive

Page 3



© 00 N oo o B~ w N P

N NN R R R R R R R R R
N B O © 0O N O U~ W N P O

plan criteria for plan map anmendnents. We first address
respondent’'s contention that petitioner waived her right to
challenge the city's findings and the evidentiary support
for those findings.

A. Wai ver

Respondent contends petitioner waived her right to
chal | enge the adequacy of the city's findings by failing to
chal | enged the adequacy of the applicant's proposed findings
or the findings in the staff report during the |ocal
pr oceedi ngs. Respondent al so contends petitioner simlarly
wai ved her right to challenge the evidentiary support for
the city's findings by failing to challenge the evidentiary
support for those findings during the |ocal proceedings.

See ORS 197.763(1) and 197.835(2); Boldt v. C ackanas

County, 107 Or App 619, 813 P2d 1078 (1991).1

The references in ORS 197.763(1) and 197.835(2) to
"issues" are references to issues concerning the substantive
and procedural requirenments that nust be satisfied in
rendering the challenged decision. Therefore, if a
petitioner wshes to argue that a particular approval
criterion or procedural requirenent is not satisfied by a

proposed |and use action, the petitioner nust raise the

10RS 197.835(2) requires that issues raised at LUBA have been "raised by
any participant before the |ocal hearings body as provided by ORS 197. 763."
ORS 197.763(1) provides, in part, that issues raised at LUBA nust "be
raised not later than the close of the record at or following the fina
evi dentiary hearing on the proposal before the |ocal governnment."
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"issue" of conpliance with that criterion bel ow However,
contrary to respondent's suggestion, a petitioner is not
required to anticipate the actual findings a |ocal
governnment ultimtely adopts 1in support of its fina

deci sion or question the adequacy of the evidence accepted
into the record to support such findings.

In order to preserve the right to challenge at LUBA the
adequacy of the adopted findings to address a relevant
criterion or the evidentiary support for such findings, a
petitioner nust challenge the proposal's conpliance wth
that criterion during the |ocal proceedings. Once that is
done, the petitioner may challenge the adequacy of the
findings and the supporting evidence to denopnstrate the
proposal conmplies with the criterion. The particul ar
findings ultimately adopted or evidence ultimately relied on
by the decision naker need not be anticipated and
specifically challenged during the |ocal proceedings.

B. Compliance with Plan Amendnent Criteria

The portions of petitioner's findings challenge that
are sufficiently devel oped for review are discussed bel ow. 2
Petitioner challenges the adequacy of the findings included
in the staff report and the applicant's findings to address

the City of Medford Conprehensive Plan Criteria for Plan

2Petitioner's other arguments under this assignment of error concerning
the adequacy of the city's findings are inadequately devel oped for review
For that reason, they are rejected.
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rel evant,

"[T]he criteria [listed below mnust be considered
when eval uating proposed anendnents to [the] Plan
* * % \While all of the criteria may not apply to
each proposed anendnent, all nust be considered
when devel opi ng substantive findings supporting
final action on the anendnent, and those criteria
which are applicable nust be identified and
di stingui shed fromthose which are not.

"k X * * *

"Map Designhations - Anmendnents shall be based on
the foll ow ng:

"1l. A significant change in one or nore Goal,
Policy, or Inplenmentation strategy.

"2. Denonstrated need for t he change to
accommodat e unpredi cted population trends, to
satisfy wurban housing needs, or to assure
adequat e enpl oynment opportunities.

"3. The orderly and econom c provision of key
public facilities.

"4, Maximum efficiency of |and uses wthin the
current urbanizabl e area.

"5. Environnental, energy, economc and social
consequences.

"6. Conpatibility of the proposed change wth
other elements of the City Conprehensive
Pl an.

"7. Al applicable Statew de Planning Goals.

"X ok ox k" City of Medford Conprehensive Plan,
Revi ew and Amendnents 2-3.

1. Staff Report

As

t hose plan anendnent criteria provide as foll ows:

Petitioner contends the staff report fails to satisfy



© 00 ~N oo o b~ w NP

N NN R R R R R R R R R R
N B O © O N O O N W N kB O

t he above requirement that the applicable plan anendment
criteria be distinguished from the criteria that are not
applicable. Petitioner contends the findings either dismss
the criteria as irrelevant, w thout explaining why that my
be so, or conclude the criteria are not offended because the
subject property is relatively small. Petitioner contends
the city's findings are required to provide an expl anation
concerning the applicability of the plan anmendnent criteria
and the proposal's conpliance with any applicable criteria.
We agree with petitioner that the findings in the staff
report are inadequate to identify which plan anmendnent
criteria are applicable and why the proposal satisfies the
applicable criteria. The conparatively small size of the
property, and the limtations that size may inpose on the
scope of possible developnent and likely inpacts from that
devel opnent, may wel | provi de bases for findi ngs
denonstrating conpliance with one or nore of the applicable
criteria. For exanpl e, the "econom c and soci al
consequences” clearly could be affected by the size of the
property. However, the city nust develop such explanatory
findings; it may not sinply cite the small size of the

property and conclude the standard is net.3

3The findings in the staff report on the economic and socia
consequences of the proposal wunder plan anmendnment criterion 5 are as
fol |l ows:

"Econom ¢ & Soci al
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2. Applicant's Findings

Petitioner faults the applicant's findings because in
most cases those findings are worded as assertions of fact
the city council "can find." Petitioner contends that just
because the city "can find" a particular fact, it does not
follow that the city found such a fact. Wth regard to the
seven plan anendnment criteria, petitioner apparently
concedes the applicant's findings address the requirenents
set out in criteria 1, 2, 4, 6 and 7, but petitioner
contends those findings do not address criteria 3 and 5 at
all.

For essentially the same reasons given in our
di scussion under the first assignment of error, we believe
it is sufficiently clear fromthe city's findings that the
city council adopted the applicant's proposed assertions of
fact as its own findings of fact. Wthout a nore devel oped
argunent concerning the adequacy of the findings to address
criteria 1, 2, 4, 6 and 7, and in view of petitioner's
concession that the findings identify and address those
criteria, we do not further consider the adequacy of the
city's findings concerning criteria 1, 2, 4, 6 and 7.

Respondent makes no attenpt to identify findings in

either the staff report or applicant's findings addressing

"Gven the small size of the overall area (0O 33 acres), the
econonmic and social considerations of the proposal are
insignificant." Record 13.
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criteria 3 and 5. \While the staff report does include sone
findings addressing criteria 3 and 5, in its  brief
respondent relies entirely on its waiver argunent and does
not attenpt to defend the adequacy of the staff report
findings addressing criteria 3 and 5. In any case, we have
al ready concluded the staff report findings are inadequate
to address the plan anmendnment criteria, including criteria 3
and 5.

The second assignnment of error is sustained, in part,
with regard to inadequacy of the findings to address plan
amendnment criteria 3 and 5.

THI RD ASSI GNVENT OF ERROR

Under this assignnent of error, petitioner challenges
t he adequacy of the evidence to support the city's findings
of conpliance with plan anendnent criterion 5 wth regard
to econom ¢ and soci al consequences.4 Petitioner identifies

evidence in the record which she contends shows that the

econom ¢ and soci al consequences of the proposal wll not be
"insignificant." Petitioner contends the city's finding
that those consequences wll be insignificant is not

supported by substantial evidence in the record.
Respondent identifies no evidence supporting the
challenged finding and relies entirely on its waiver

argunment. We have rejected the waiver argunent and will not

4See n 3, supra.
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search the record for evidence supporting the challenged

finding w thout assistance. See Eckis v. Linn County, 110

1
2
3 O App 309, 313, 821 P2d 1127 (1991).
4 The third assignnent of error is sustained.
5

The city's decision is remanded.
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