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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

Bl CYCLE TRANSPORTATI ON ALLI ANCE, )
an Oregon nonprofit corporation, )
FRI ENDS OF CEDAR M LL, an Oregon )
nonprofit corporation, and )
SENSI BLE TRANSPORTATI ON OPTI ONS )
FOR PEOPLE, an Oregon nonprofit )
cor porati on, )
)
Petitioners, ) LUBA Nos. 92-213, 92-214
) and 92-215
and )
) FI NAL OPI NI ON
DEPARTMENT OF LAND CONSERVATI ON ) AND ORDER
AND DEVEL OPMENT, )
)
| ntervenor-Petitioner, )
)
VS. )
)
WASHI NGTON COUNTY, )
)
Respondent . )

Appeal from Washi ngton County.

Keith A Bartholomew and Jay W Beattie, Portland,
filed a petition for review and argued on behalf of
petitioners. Wth themon the brief was Lindsay, Hart, Neil
& Weigler.

Larry Knudsen, Assistant Attorney General, Salem filed
a petition for review and argued on behalf of intervenor-
petitioner. Wth himon the brief were Theodore Kul ongoski,
Attorney CGeneral; Thomas A. Bal mer, Deputy Attorney General;
and Virginia L. Linder, Solicitor General.

David C. Noren, Assistant County Counsel, Hillsboro,
filed the response brief. David C. Noren and Daniel O sen
argued on behalf of respondent.
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HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON
Referee, participated in the decision.

REMANDED (LUBA No. 92-213) 12/ 21/ 93
AFFI RMVED (LUBA Nos. 92-214 and 92-215)

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal three ordinances which anend the
Washi ngt on County Conprehensive Pl an. Ordi nance 419 adopts
textual and map anmendnents to the Transportation Plan
El enent of the county conprehensive plan (hereafter
Transportation Plan). Ordi nance 420 anends portions of 11
community pl ans. Ordi nance 421 adds a new article to the
Washi ngton County Community Devel opnment Code (CDC) and
anmends existing transportation-related provisions of the
CDC. 1
MOTI ON TO | NTERVENE

The Oregon Depart nent of Land Conservation and
Devel opment (DLCD) noves to intervene in this proceeding on
the side of petitioners. There is no opposition to the
notion, and it is allowed.
FI RST ASSI GNMENT OF ERROR2

One of the nmaps adopted as part of the county's
Transportation Plan by Ordinance 419 is the East Washington

County Functional Classification System That map i ncl udes

1The county's conprehensive plan includes "the Conprehensive Franmework
Plan which includes the following components: the individual Comunity
Pl ans, the Rural Natural Resource Plan, the Community Devel opnent Code, the
Transportation Plan and the Capital |nprovenent Plan."” CDC 106-43.

2The first three assignnments of error are contained in the petition for
review filed by petitioners Bicycle Transportation Alliance, Friends of
Cedar MIIl, and Sensible Transportation Options for People. The fourth
assignment of error is contained in the petition for review subnitted by
i ntervenor-petitioner DLCD.
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a chart establishing design standards (hereafter design
standards chart). The design standards chart establishes 27
separate road designations under three general categories:
(1) Arterials, (2) Collectors and Transit Roads, and (3)
Commerci al and Industrial Roads. The design standards chart
provi des that "bi ke |anes" will be provided for eight of the
27 road designations, but will not be provided for 19 of the
27 road designations.

Under their first assignnent of error, petitioners
contend the design standards chart violates the Oregon

Bicycle Bill (ORS 366.514).3 Petitioners contend the design

30RS 366.514 provides, in relevant part, as follows:

"(1) OQut of the funds received by the [Oregon Departnent of
Transportation (ODOT)] or by any county or city fromthe
State Hi ghway Fund reasonable anpunts shall be expended
as necessary to provide footpaths and bicycle trails,
including curb cuts or ranps as part of the project.
Footpaths and bicycle trails, including curb cuts or
ranps as part of the project, shall be provided wherever
a hi ghway, road or street is being constructed,
reconstructed or relocated. Funds received from the
State Highway Fund nay also be expended to nmintain
footpaths and trails along other highways, roads and
streets and in parks and recreation areas.

"(2) Footpaths and [bicycle] trails are not required to be
established under subsection (1) of this section:

"(a) Where the establishment of such [trails] and paths
woul d be contrary to public safety;

"(b) If the cost of establishing such paths and trails
woul d be excessively disproportionate to the need
or probabl e use; or

"(c) \Where scarcity of population, other available ways
or other factors indicate an absence of any need
for such paths and trails.
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standards chart inproperly states that for 19 of the 27 road

desi gnations, the county will not provide bicycle facilities
as required by the Bicycle Bill. Petitioners point out the
Bicycle Bill includes criteria that would permt the county

to construct, reconstruct or relocate highways, roads and

streets wthout providing bicycle facilities. See ORS
366.514(2), quoted supra at n 3. However, petitioners

contend Ordinance 419 neither justifies a decision not to
provide bicycle facilities for certain roadways under these
criteria nor requires that these criteria be addressed on a
case- by-case basis. Ther ef or e, petitioners contend,
Ordinance 419 is inconsistent with the Bicycle Bill and nust
be remanded.

A | ntroduction

We briefly address two points raised by the parties
before turning to petitioners' argunents.

1. Consi stency Wth the Oregon Bicycle Bil

First, the requirement of ORS 366.514(1) is a statutory
obligation and, therefore, binds the county notw thstanding
the requirenments of Ordinance 419. As respondent correctly
notes, it is not required to incorporate each of the

requirenments of the Oregon Bi cycl e Bill into its

"x % % * %

"(5) As used in this section, '"bicycle trail' neans a publicly
owned and nmintained |ane or way designated and signed
for use as a hicycle route.” (Enphases added.)
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Transportation Plan. Nevertheless, the county may not adopt
amendnents to its Transportation Plan which conflict with
Oregon Bicycle Bill, even though the statutory obligations
i nposed by the Oregon Bicycle Bill wuld control in any
event .4 See Kenagy v. Benton County, 112 Or App 17, 20, 826

P2d 1047 (1992) (statutory Exclusive Farm Use (EFU) zoning
provi sions govern in case of conflict with nore perm ssive
county EFU zoning provisions). Therefore, if the roadways
perm tted under Ordinance 419 conflict with the requirenents
of ORS 366.514(1), the county exceeded its jurisdiction and
Ordi nance 419 nust be reversed or renanded.

2. Scope of the Oregon Bicycle Bill Requirenment
for Provision of Bicycle Facilities

The county next argues that the requirenment of
ORS 366.514(1) for provision of bicycle trails only applies
where a highway, road or street project is funded by the

State Hi ghway Fund (hereafter State Hi ghway Fund projects).

4As discussed later in this opinion, DLCD' s Transportation Planning Rul e
(OAR Chapter 660, Division 12) inposes on the county a nunber of
transportation planning obligations. One of those obligations is to adopt
a transportation systemplan (TSP). One of the required elenments of a TSP
is "a bicycle and pedestrian plan for a network of bicycle and pedestrian
routes * * * consistent with ORS 366.514."

Under the first assignnment of error, we do not consider whether the
county has adequately performed its bicycle and pedestrian planning
obligations under the Transportation Planning Rule. As we explain infra,
the deadline for the county to adopt a TSP has not yet passed, and the
chal | enged ordi nances were not adopted to conply with the Transportation
Pl anning Rule bicycle and pedestrian planning requirenents. Qur inquiry
under the first assignment of error is linted to whether O dinance 419
conflicts with the requirenents of the Oregon Bicycle Bill.
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ORS 366.514(1) is set out in full at n 3, supra. The
first sentence of ORS 366.514(1) requires that, out of funds
received from the State Hi ghway Fund, reasonable anounts
must be expended on footpaths and bicycle trails. Thi s
sentence is directed at State H ghway Fund projects. The
third sentence nmakes it clear that state highway funds may
be expended to provide and maintain footpaths and bicycle
trails along non-State Hi ghway Fund facilities. The second
sentence of ORS 366.514(1) sinply requires that footpaths
and bicycle trails "shall be provided wherever a highway,
road or street 1is being constructed, reconstructed or
rel ocated."

The requirenment expressed in the second sentence does
not appear to be limted by its |anguage to State Hi ghway
Fund projects. No party has provided legislative history
bearing on respondent's argunment that the obligation under
the second sentence of ORS 366.514(1l) to provide bicycle
trails is |limted to State H ghway Fund projects. Qur own
limted review of the Ilegislative history of the 1971
| egi sl ati on adopting the Oregon Bicycle Bill sheds no |ight
on whether such a |limtation was intended.

However, we need not determ ne here whether application
of the second sentence of ORS 366.514(1) is limted in the
way respondent argues, Dbecause even if respondent is
correct, that alone would not resolve the first assignnment

of error in its favor. The portion of Ordinance 419
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chall enged under the first assignnent of error does not
di stinguish between State H ghway Fund projects and projects
that do not receive such funds. In other words, Ordinance
419 does not exempt State Hi ghway Fund Projects and,
therefore, if the limts on provision of bike lanes in
Ordinance 419 violate the dictates of ORS 366.514(1), as
petitioners allege, the ordinance at |east would violate
ORS 366.514(1) with regard to projects funded by the State
H ghway Fund.

B. Conpl i ance with t he Or egon Bi cycl e Bill
Requi rement for Bicycle Trails

The relevant questions under this assignnent of error
are (1) what bicycle facilities are required by the Oregon
Bicycle Bill, and (2) whether Ordinance 419 conflicts wth
t hat requirenent.

1. Requirement for Bicycle Trails

ORS 366.514(1) requires that the county provide
"bicycle trails.” ORS 366.514(5) defines "bicycle trails"
as i ncl udi ng "bicycle | anes™ and "bi cycl e ways. ">
Therefore, the requirenment of ORS 366.514(1) for provision
of bicycle trails can be satisfied by providing either a
"[bicycle] lane or [a bicycle] way designated and signed for

use as a bicycle route.” (Enphasis added.)

SORS 366.514(5) provides that a "'bicycle trail' nmeans a publicly owned
and nmaintained |lane or way designated and signed for use as a bicycle
route.”

Page 8



© 00 ~N oo o b~ w NP

S e e
A W N P O

15
16
17
18
19
20
21
22

23
24
25
26
27
28

No definition of "bicycle lane" or "bicycle way" is
provided in ORS chapter 366. The 1992 Oregon Bicycle Plan
adopted by ODOT contains a glossary of bicycle terns which
i ncludes a nunber of relevant definitions.® The 1992 Oregon
Bi cycle Plan provides that state and | ocal bicycle planning
efforts are "devel oped under the prem se that all roadways
and streets are bikeways, but only the nobst inportant ones
are designated as bicycle routes.” 1992 Oregon Bicycle Plan
20. It appears that under the 1992 Oregon Bicycle Plan, the
term "bicycle way" enconpasses a nunber of facilities
including, at a mninum the following: (1) bike paths, (2)
bi ke | anes, (3) shoul der bi keways, and (4) shared roadways.
1992 Oregon Bicycle Plan 48-49. The text of the 1992 Oregon

Bi cycle Plan describes these facilities as follows:

"Bi ke Paths - On sone designated bicycle routes,
it my be preferable to construct bike paths
separated from the roadway and notorized vehicl es.
Separ at ed bi ke pat hs al ong l[imted access
roadways, such as freeways, may be considered if
notor vehicle crossings can be kept to a m ninmum
Desirabl e wi dths of two-directional bike paths are
10 to 12 feet." 1992 Oregon Bicycle Plan 22.

"Bi ke Lanes - In urban areas and ot her areas where
there is considerable bicycle use, a portion of
t he roadway shall be designated as a bi ke | ane for

preferential wuse by bicyclists. Where adequate
roadway width is avail able, bike |anes can easily
be striped and signed. If not, the roadway nmnust

6Petitioners request that we take official notice of the 1992 Oregon
Bi cycl e Pl an. Respondent does not object, and we take official notice.
ORS 40.090(2) (Oregon Evidence Code Rule 202); Foland v. Jackson County, 18
O LUBA 731, 739-40, aff'd 101 Or App 632 (1990), aff'd 308 Or 592 (1991).
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be w dened to accommbdate bi ke | anes. Bi ke | anes
are separated from notor vehicle |lanes by an 8-
inch solid white Iine, and nust be well marked and

si gned. The standard width for a bike lane is 6
feet." 1d.

"Shoul der Bi keways - On many rural highways and
roads, the shoulders can be w dened to provide a
snoot h, paved shoul der area to accommpdate
cyclists. Shoul der widths of 6 feet or greater

are desirable, but shoulders as narrow as 4 feet
may be acceptable in restricted areas (e.g., close

bui | di ngs, envi ronnental |y sensitive ar eas) .
Normal ly, a 4-inch shoulder stripe is painted on
the roadway of shoul der bikeways. When bicycle
use is significant, the designated route may be
signed as a bicycle route.” Id.

"Shared Roadways - Where it is not feasible to

provi de bike |anes on urban and suburban bicycle
routes because of physical constraints (e.g.,
cl ose buildings, environnentally sensitive areas),
wi de outside | anes can provide for bicycle travel.
The standard width for a wide outside lane is 14
feet. Bike Ilanes should be  built wher e
constraints end." 1d.

Respondent argues that for 17 of the road designations
where Ordinance 419 states bike |lanes will not be provided,
the specifications in Ordinance 419 call for an outside |ane
of 14 feet, which could accomvpdate a "shared roadway" type
of bike trail. Two of the 19 road designations do not
provide for a 14 foot outside | ane. However, respondent
argues these two designations are not currently applied by
t he Transportation Plan to any existing roads or streets.

It appears that for 17 of the 19 road and street
designations that Ordinance 419 provides will not include

bi ke | anes, a shared roadway could be accompdated w thin
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t he standards specified in Odinance 419 for those roadways.
So long as the county actually provides such a shared
roadway where ORS 366.514(1) requires a bicycle trail, there
will be no conflict with ORS 366.514(1). Petitioners have
not shown that such shared roadways could not be provided
and we, therefore, will not assune the county cannot or wll
not provide such shared roadways in circunstances where ORS

366.514(1) requires that a bicycle trail of some type be

provi ded.
For two of the 19 road designations that wll not
include bike lanes, it is uncertain that a shared roadway

could be provided, because a 12 foot rather than a 14 foot
outside lane is required for those two designations under
t he applicable standards of Ordinance 419.7 However, the
above quoted 1992 Oregon Bicycle Plan description of shared
roadways specifies a 14 foot outside |lane as the "standard
w dth" rather than an absolute requirenent. In addition

petitioners do not specifically argue that neither shared
roadways nor shoul der bi keways could be accommodated under
the specifications established by Ordinance 419 for these
two road designations. The specifications for these two
road designations apparently could accommpdate at |east a

shoul der bi keway. Consequently, we wll not assune that

"We reject the county's contention that because no roads currently carry
these two designations ORS 366.514(1) 1is not violated. These two
designations easily could be applied to roads in the future and,
presumably, wll be.
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these two types of road could not acconmmpdate either a
shared roadway or shoul der bikeway in circunstances where
ORS 366.514(1) requires provision of bicycle trails.

Petitioners have failed to show the 27 roadway
desi gnations included in O dinance 419 could not accommmodate
sonme form of bicycle trail where ORS 366.514(1) requires
that they be provided. Ordi nance 419 therefore does not
conflict with the Oregon Bicycle Bill.

The first assignnment of error is denied.

SECOND ASSI GNMENT OF ERROR

Under the second assignnment of error, petitioners
contend Ordi nances 419 and 421 violate a nunmber of statew de
pl anni ng goal s, OCAR Chapter 660 Di vi si on 12 (the
Transportation Planning Rule) and OAR Chapter 660 Division
11 (the Public Facilities Planning Rule).

W first discuss the Transportation Planning Rule
(TPR), and its relevance in this matter, before turning to
petitioner's subassignnents of error.

A. Transportation Planning Rul e

The TPR was adopted by the Land Conservation and
Devel opment Comm ssion (LCDC) in 1991. The TPR purpose
statenent, OAR 660-12-000, explains that the rule serves the

foll owi ng purposes:

1. To inplement Statewi de Planning Goal 12
(Transportation).

Page 12



o 01 b~ WN B

I
= O w© o~

12
13
14
15
16
17

18
19
20
21
22
23
24
25
26

2. To explain how | ocal and state transportation
pl anners may denonstrate conpliance with the
st at ewi de pl anni ng goal s.

3. To identify how transportation facilities nmay
be provided on rural [|ands, consistent wth
t he statew de planni ng goal s.

4. To set "requirenments for coordination anong
af fected | evel s of gover nnment for
preparation, adopti on, refi nement,
i npl ement ati on and amendnment of
transportation system plans.”

5. To establish that transportation system pl ans
adopt ed under t he TPR “ful fill t he

requi rements for public facilities planning
requi red under ORS 197.712(2)(e), Goal 11 and
OAR Chapter 660, Division 11, as they relate
to transportation facilities.

Generally, transportation planning under the TPR is

divided into two phases: (1) preparation of transportation

system plans (TSPs), and (2) transportation project
devel opnent. Under OAR 660-12-015, coordinated state,
regional and local TSPs are required.? The required

el ements for TSPs are set out at OAR 660-12-020.° Local
governnents are required to anend their | and use regul ations
as necessary to inplenent the applicable TSPs. OAR 660-12-

045. The transportation project developnment phase is

8The state TSP is prepared by ODOT. As relevant here, the regional TSP
is prepared by the Metropolitan Service District. The county is
responsi ble for preparing its own |ocal TSP

9The planning effort required by OAR 660-12-020 is extensive. It
requires, anmong other things, an assessnent of transportation needs,
consideration of and planning for a variety of different nopdes of
transportation, collection and devel opnment of supporting background and
techni cal data, and devel opment of inplenmenting nmeasures.
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governed by OAR 660-12-050 and may occur concurrently wth,
or after, devel opnment of the TSP.

There is no dispute that conpliance with some parts of
the TPR was required from the date those provisions were
adopt ed. 10 However, the deadlines for preparing TSPs and
certain TSP inplenenting neasures have not yet passed.
OAR 660-12-055. As relevant in this appeal, those deadlines

are as foll ows:

1. May 8, 1994. By this date, respondent nust
"adopt | and use and subdivi si on ordi nances or
amendnments required by OAR 660-12-045(3),
(4)(a)-(e) and (5)(d)."11 OAR 660-12-055(3).

2. May 8, 1995. By this date, designated
Metropolitan Planning Organi zations (here the
Metropolitan Service District) are required
to conplete regional TSPs. OAR 660-12-
055(1).

3. May 8, 1996. By this date, respondent nust
adopt a local TSP and inplenmenting neasures.
| d.

While the deadlines for adoption of TSPs and the TSP
i npl enenting neasures required by OAR 660-12-045(3), (4)(a)-

(e) and (5)(d) have not yet arrived, |ocal governnents nmay

10For exanple, respondent does not dispute that the TPR provisions
limting transportation inprovements on rural |ands apply to the chall enged
or di nances. OAR 660-12- 065. We address petitioners' arguments that the
chal | enged ordi nances violate the requirenents of OAR 660-12-065, infra.

110AR 660-12-045(3), (4)(a)-(e) and (5)(d) require adoption of |and use
regul ati ons concerning bicycle, pedestrian, transit and parking facilities.
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1 adopt their Jlocal TSPs and the required inplenenting
2 nmeasures anytine before that date. 12

3 It is not entirely clear how |local governnents are to
4 go about adopting TSPs. OAR 660-12-010(2) provides

5 follows:

6 "It is not the purpose of this division to cause

7 duplication of or to supplant existing applicable

8 pl ans and prograns. Where all or part of an

9 acknowl edged conprehensive plan, TSP *  * *
10 capital inprovement program regional functional
11 plan, or simlar plan or conbination of plans
12 nmeets all or some of the requirenents of this
13 di vi si on, t hose pl ans or progr ans may be
14 i ncorporated by reference into the TSP required by
15 this division. Only those referenced portions of
16 such docunents shall be considered to be a part of
17 the TSP and shall be subject to the adm nistrative
18 procedures of this division and ORS Chapter 197."

19 OAR 660-12-010(2) specifically envisions that a

20 gover
21 part

22 of OAR 660-12-010(2) make clear, sone reasonably definite

23 and specific action by the local governnent to designate or

24 i ncor
25 TSP
26 deter

nment may designate existing "plans or prograns”

or all of its TSP. However, as the |last two sentences

porate those "plans or prograns" as part or all of

is contenplated by the TPR In this way, it can be

m ned when the |ocal governnent adopts its TSP and

12The TSP requirenents apply directly to local government |and

deci si
requir
order

ons if a local governnent fails to adopt its TSP on or before the
ed date. ORS 197.646(3). |In addition, LCDC nay initiate enforcenent
proceedi ngs to require that |ocal governnents adopt plan and | and use

regul ati on amendments necessary to conply with the TPR  Id.
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whi ch  docunents constitute the TSP and inplenenting
measur es.

Under OAR 660-12-010(2), when the |ocal governnment
adopts its TSP, it nust clearly identify the new, anmended or
exi sting docunents that it adopts as its TSP and expl ain why
t hose new, anended or existing docunents satisfy the TPR
requirenments for a TSP and TSP inplenenting neasures. The
docunents adopted and designated as the TSP and TSP
i npl enenting neasures are subject to review to determ ne
whet her they satisfy the TPR requirenents for those
docunents. That review apparently could occur through an
appeal to this Boar d or t hrough peri odi c revi ew.
OAR 660- 12- 055(6) . 13

B. Conpliance with TSP Requirenents

Petitioners quote findings adopted by the county in
support of Ordinances 419 and 421. The quoted findings, and
other findings not quoted by petitioners, identify TPR
requirenments and explain how the county believes the
chal | enged ordi nances parallel or are consistent with those

requirenents. 14 I n short, petitioners contend the

130AR 660- 12-055(6) provides as follows:

"Portions of TSPs and inplementi ng measures adopted as part of
conprehensive plans prior to the responsible jurisdiction's
periodic review shall be reviewed pursuant to OAR 660, Division
18, Post Acknow edgenent [sic] Procedures.™

l4For exanple, petitioners cite the following finding concerning
Or di nance 419:
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chal | enged ordinances constitute action by the county to
adopt its TSP and inplenenting neasures, as required by the
TPR. Petitioners cite several instances in which they
contend the county's conprehensive plan, as anended by the
chal l enged ordinances, fails to satisfy several TSP and
i mpl enenti ng neasure requirenments.

At the outset, we note petitioners do not argue that in
adopting ordinances anending its Transportation Plan prior
to the May 1996 deadline for TSPs the county nust adopt its

TSP and inplenmenting neasures. But see Sunnysi de

Nei ghbor hood v. Clackamas Co. Comm, 280 Or 3, 569 P2d 1063

(1977), (holding statew de planning goals adopted by LCDC in
1974 rather than interim planning goals adopted by the
|l egislature in 1969, applied to a quasi-judicial plan
amendnent adopt ed pri or to t he deadl i ne for t he
conprehensive plan as a whole to conply with the 1974
st at ewi de pl anni ng goal s). | ndeed, petitioners concede the
county explicitly found that in adopting the challenged
ordinances it was not attenpting to conply with the TPR
requi renments for which a May 1994 deadline is established by
OAR 660- 12- 055(3) .

"ORS 197.015(5) and the Transportation Planning Rule * * *
enphasi ze sewer, water and transportation systens as the focus
of conprehensive planning. Consistent with this, A-Engrossed
Ordi nance No. 419 armends the adopted Transportation Plan and
pl an amendnment criteria to sharpen the focus on need, npde,
function and general |ocational aspects of the facilities and
services that conprise the transportation system" Record 180.
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We first consider whether the challenged ordinances
adopt a TSP or TSP inplenenting neasures. Respondent
contends the chall enged ordi nances do not constitute present
action by the county to adopt a TSP and inplenenting
measur es. Respondent concedes the findings cited by
petitioners and other docunents in the record take the
position that the anmendnents adopted by the challenged
ordi nances are consistent wth or satisfy certain TSP
requi renents. 15 However, respondent contends it 1is one
thing to adopt findings expressing confidence that the
changes adopted by the chall enged ordi nances are consi stent
with TSP and TSP inplenenting requirenents that do not yet
apply; it is another to take the required action to conply

wi th those requirenents.

"Certainly, the county desired to avoid adopting
provi sions that would | ater have to be anmended or
repealed due to conflicts once the TPR becane

applicabl e. That is not the sane as binding
itself to demonstrate conpliance at this early
st age. The scattered references to the term
'systens’ or 'systens pl anni ng' cited by

petitioners do not declare such an intent.”
Respondent's Brief 8.

Respondent al so argues that where the county did intend
to take action to conmply with applicable TPR requirenents,

it did so explicitly. As noted earlier, all parties agree

15A staff report dated Septenber 4, 1992 sets out in some detail how the
chal | enged ordi nances and existing planni ng docunents fit into the planning
structure required by the TPR, including the TPR requirenments for a TSP and
i mpl enenting measur es and transportation proj ect devel opnent .
Record 192-214.
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the TPR requirenents governing transportation inprovenents
on rural land currently apply. In its findings concerning
roadway project plan regulations in rural areas, the county
explicitly found those requirenents are net.

Respondent also argues the county explicitly found the
chal | enged ordi nances are not intended to constitute the
county's effort to conply with future requirenments of the

TPR. Respondent cites the foll ow ng finding:

"OAR 660-12 includes bicycle requirenments, sonme of
whi ch nust be conplied with by May of [1994]. It
is not the County's intent that A-Engrossed
Or di nances 419 and 421 neet t he future
requi renents of the Transportation Planning Rule.”
(Enphasi s added.) Record 192.

Respondent goes on to explain in its brief as foll ows:

"* * * The bicycle requirenments were referenced in
this context only because they were the standards
imm nently applicable. Nothing |imts the
[county's] finding to those provisions. Certainly
the [county] would have made that clear had anyone
contended that the Ordinances were intended to
conply with provisions applicable even further in
the future. The explicit * * * findings that the
ordi nances comply with the currently applicable
TPR requirenents for the rural area nust be
contrasted sharply with the absence of such a
finding as regards the other * o *x TPR
provi sions." Respondent's Brief 8.

W do not agree with respondent that there is an
obvious or sharp contrast in the findings adopted by the
county addressing TSP requirenents for which the conpliance

date is delayed and other TPR requirenents with no del ayed
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conpliance date.1® However, while the question is a close
one, we agree with respondent that the challenged ordi nances
do not constitute a current attenpt by the county to adopt
the TSP and inplenmenting neasures required by OAR Division
660, Chapter 12.

The county could have elimnated any doubt on the
point, as it did with regard to conpliance with the bicycle,
pedestri an and transit pl anni ng and I npl ement ati on
requi renents deadline set forth at OAR 660-12-055(3), by
explicitly stating it was not attenpting to satisfy the TSP
requi renents inmposed by OAR 660-12-055(1).1/ However, we
accept the county's explanation that while its existing
transportation-related conprehensive plan provisions, as
amended by the challenged ordinances, may ultimtely be
adopted or designated as part of the county's TSP and
i mpl enenting neasures required by OAR 660-12-010 through
660- 12- 050, the challenged ordinances are not a current
attempt to conmply wth the deadline established by
OAR 660- 12-055(1).

16We also agree with petitioners that the findings can be read to
constitute a current expression of belief by the county that the challenged
ordi nances and sone existing planning docunents are consistent with both
the planning framework and at |east some of the substantive requirements
expressed in the TPR

17I'n view of the county's argument, we assunme the npbst a remand under
this subassignment of error would acconmplish is an anmendnent of the
chal | enged ordi nances to nmake such a clarification.

Page 20



© 00 ~N oo o b~ w NP

N NN N NN R R R R R R R R R
g A W N B O © 0 N o O M W N B O

26

In reaching this conclusion, we rely primarily on the
above quoted and enphasi zed finding that the county did not
intend, by adopting the challenged ordinances, to take
action to satisfy future TPR requirenents. We accept the
county's explanation that the finding was not limted to the
bi cycle, pedestrian and transit planning deadline in OAR
660- 12- 055( 3). Action by the county specifically to
designate existing plans and regulations as its TSP in the
manner required by OAR 660-12-010(2) presumably will occur
at sone point in the future, prior to the deadline
established by OAR 660-12-055(1). The adequacy of any new
plans and regul ations, or existing plans and regulations
designated and incorporated as part of the TSP, to conply
with TPR requirenments may be chall enged at that tine. The
current challenge based on failure to conply with the TPR
requi rements concerning TSPs i s premature.

Because we conclude the county did not, in adopting the
chal l enged ordinances, take action to adopt a TSP or
designate and incorporate existing docunents as a TSP,
petitioners' argunents under this subassignnment of error
provide no basis for reversal or remand.

C. Road Alignnment Corridors

1. Conpl i ance with Statew de Pl anning Goal s

The Transportation Plan map designates existing and

proposed road alignnments. Under the Transportation Plan

(Plan Monitoring Policy 21.0) as it existed prior to
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adoption of the chall enged ordi nances, "major nodifications
of existing [road] alignnents" required a |egislative plan
amendnent , "nmodi fications to exi sting pr oposed road
alignnments that affect only subject property or other
properties in the imediate vicinity" required a quasi-
judicial plan anendnent, and "insignificant adjustnents to
proposed road alignnments” were processed admnistratively
w thout requiring a plan anendnent. Ordi nance 419 anends
the Transportation Plan to allow selection of road
alignments within 1/2 mle of the existing or proposed
roadway centerlines designated on the Transportation Plan
map (outside the urban growth boundary) or within 800 feet
of the existing or proposed roadway centerlines designated
on the Transportation Plan map (inside the wurban growth
boundary). Thus, in both urban and rural areas, alignnents
within the specified distance of existing or proposed
roadway centerlines could be selected wthout requiring a
conpr ehensi ve plan anmendnent.

I n adopting amendnent s to its acknow edged
Transportation Plan, the county nust denmonstrate the
amendnents conply with the Statew de Planning Goals (goals).

ORS 197.175(2)(a); 1000 Friends of Oregon v. Jackson County,

79 Or App 93, 97, 718 P2d 753 (1986). Petitioners argue the
above descri bed change in the Transportation Plan will allow
the county to approve alignments within the specified urban

and rural corridors, without being required to denonstrate
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that the particular alignment ultinmately selected conplies
with the goals. Petitioners assert the general |egislative
findings adopted by the county in support of its decision
are inadequate to identify and address specific goal issues
that could be presented by selection of a particular
alignment within the allowable corridor. 18

Respondent does not dispute that Ordinance 419 neans
that, in sonme circunmstances, nodifications of existing or
proposed alignnments will be allowed w thout plan anmendnents
where the prior Transportation Plan would have required a
pl an anmendnent. Where future alignment decisions do not
require a plan anmendnent, because the alignment renmains
within the specified corridor, the goals will not be applied
at the tine an alignnent is selected or nodified.

Ordinance 419 is supported by findings which address
the goals and identify nunmerous plan policies adopted to
address statew de planning goal concerns. Record 176-95
Respondent points out that while future selection of
particular alignments within the allowed corridors will not

require direct application of +the goals, Ordinance 421

18petitioners explain their argunment on this point as foll ows:

"* * * For exanple, a new road mght be built, or an existing
road relocated, in a manner that conflicts with | ands protected
under Goal 5. Such a road mght also bisect a large industria
or commercial site leaving the renminders too small to neet
identified needs wunder Goal 9. Simlarly, the location
eventual ly selected may affect the county's ability to naintain
air or water quality and the carrying capacity of those
resources as required by Goal 6." Petition for Review 26.
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anmends the CDC to require that such alignnent decisions be
based on an alternatives analysis report. CDC Section
708. 19 In addition, respondent cont ends i ndi vi dual

alignnment decisions remain subject to certain devel opnent
review standards. CDC Sections 715-718.
Anticipating and addressing all goal issues potentially

raised by locating a road anywhere wthin the broad

o N oo o B~ w N P

corridors adopted by Ordinance 419 presents an enornous

19cDC 708-2.3 requires "[a] description of anticipated inpact, if any,
of each alignment alternative as relates to the follow ng:

a. Built and planned environnent;
"b. Air quality;

c. Noi se (Arterials only);
"d. Hydr ol ogy and hydraulics;
e. Water quality;

"f. Aquati c resources;

g. Wet | ands;

"h. Terrestrial ecol ogy;

i Nat ural hazards;

j. Hazar dous materi al s;

"K. Cul tural resources;

"l Vi sual resources;

"m Hi storic resources;
"n. Recreati onal resources; and
"o. Transportati on System and Traffic.

"x * % * % "
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t ask. The legislative findings adopted by the county
neither do so nor purport to do so. Furt hernore, we cannot
agree with respondent’'s suggestion that the CDC provisions
it cites are sufficient to assure that such alignnent
decisions will comply with the goals. We do not nean to
suggest that application of CDC standards at the tinme an
alignment is selected within a corridor designated in the
Transportation Plan cannot be substituted for application of
t he goal s. However, w thout nmore of an explanation for why
application of those CDC standards is adequate to substitute
for direct application of the goals, we cannot agree the CDC
standards are sufficient to assure alignnments sel ected under
t he Transportation Plan, as anended by Ordinance 419, wll
conply with the goal s.

If the county wi shes to establish such broad alignnent
corridors and adopt provisions elimnating the need to
address the goals at the tinme a particular alignnment is
selected within those corridors, it nust explain in its
deci sion why selection of an alignnment anywhere within the
adopted alignnment corridors wll be consistent with the
goal s. The challenged decision does not provide that

expl anati on. 20

206 have recognized that the findings adopted in support of a
| egi sl ative decision generally need not be as detailed as those required to
support quasi-judicial land use decisions. In Von Lubken v. Hood River
County, 22 Or LUBA 307, 313-14 (1991), we explained that where |egislative
| and use decision findings are inadequate to denobnstrate conpliance wth
the goals, the required explanation my be supplied in respondent's brief.
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2. Conpliance with the TPR

The TPR requires that a TSP include a "map show ng the
general location of proposed transportation facilities."
OAR 660-12-020(3). While the TPR does not define what is
meant by "general location," petitioners contend it is clear
from the rule that corridors of the wdth allowed by
Ordi nance 419 are not envisioned. 2!

We concl ude above that the chall enged ordi nances do not
adopt the TSP required by OAR Chapter 660, Division 12. W
therefore do not consider whether the road alignnment
corridor provisions adopted by Ordinance 419 conply with the
TPR requi renents for TSPs.

3. Conpliance with the Public Facilities
Pl anni ng Rul e

Petitioners argue the broad corridors adopted by

Ordi nance 419 violate the Public Facilities Planning Rule.

"Under the Public Facilities Planning Rule, the
county is required to develop a transportation
system planning mp that shows the genera
| ocation of all proposed and existing roads. OAR
660- 11- 020, 660-11-045.

However, beyond citing the noted CDC provisions in its brief, respondent
does not attenpt to explain why the cited CDC provisions are adequate to
assure alignment selection will conmply with the goals.

2lpetitioners point out the TPR allows deferral of decisions concerning
the general |location of proposed transportation facilities in certain
circunstances, provided certain findings are nade. OAR 660- 12- 025. In
addition, the TPR specifically envisions that goal findings my be required
during the transportation project devel opnment phase to address unresolved
goal issues, despite the fact statew de planning goal findings nmust be nade
when the TSP is adopted. OAR 660-12-050(2)(c).
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"The map nust identify the location of the

facility 'in specificity appropriate for the
facility. Location of facilities anticipated in
the short run can be specified nore precisely than
t he | ocati ons of proj ects antici pated for

devel opment in the long term' OAR 660-11-030(1).
If the location nust be nodified, the rule
provi des a nechani sm for meking the change, and it
provi des t hat modi fi cati ons require a
conprehensive plan anmendnent unless the changes
are ‘'administrative' (" m nor in nature’ and
without a significant inmpact on the |ocation) or
"technical and environnental' (final engineering
or NEPA based changes). OAR 660-11-045.

"The county's plan anmendnents are inconsistent
with the Public Facilities Planning Rule because

t hey adopt broad corridors for all roads, even
exi sting roads, without regard to 'the specificity
appropriate for the facility.' Further, the
anmendnments allow for changes - including those
that are not adm nistrative or technical - wthout
a plan anmendnment."” Petition for Review 27-28.

Respondent's only response to petitioners' argunent is

that "[t]he broad scale functional plan map el enment of the

pl an IS not t he "public facilities' el ement of
transportation planning required by Goal 11." Respondent's
Brief 12-13. Respondent contends that "the Recomended

Roadways | nprovenents Map [discussed infra] is the kind of
public facility description anticipated by the Goal 11
rule.” [1d. at 13.

Respondent's answer is not responsive to petitioners
argunment, because whatever map the county intends as its
response to the Public Facilities Planning Rule, the
provi sions adopted by the challenged ordinances grant the

county significant geographic flexibility in selecting
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particular alignnments w thout anmending the map. We agree
with petitioners that the broad alignnent corridors all owed
under the challenged ordinances for both existing and
proposed roads do not satisfy the specificity in mapping
called for under the Public Facilities Planning Rule.

Thi s subassi gnnent of error is sustained, in part.

D. New Roads and Expanded Roads

The TPR "identifies transportation facilities, services
and inprovenents which ny be permtted on rural |ands
consistent wth Goals 3, 4, 11 and 14 wthout a goal
exception." OAR 660-12-065(1). OAR 660-12- 065 establishes
a nunmber of Ilimtations on the facilities, services and
i nprovenents that nmay be allowed on rural |ands w thout goa
exceptions. Petitioners argue as follows:

"In the Functional Classification Mp for the
rural portion of Wshington County, adopted as
part of Ordinance 419, the county included three
rural road inprovenents that do not fall wthin
the categories listed in [OAR] 660-12-065: (1) a
new road extending 185th to Cornelius Pass Road,
(2) a new road connecting Beef Bend, Elsner and
Schol I s/ Sherwood roads, and (3) an expansion of
Scholls Ferry Road from2 lanes to 5 lanes for the
section between the netropolitan UGB and Tile Flat
Road. * * *" Petition for Review 32-33.

According to petitioners, the first tw facilities are
designated as mnor arterials and the third is designated as
a mpjor arterial. Petitioners contend such designations are
i nconsistent with the standards set out at OAR 660-12-065(5)
to (7).
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Respondent answers that the map adopted by Ordi nance
419 is a large scale map which is based on the rural area
portion of the county Functional Classification Map that had
been adopted as part of the existing Transportation Plan
Respondent contends Ordi nance 419 makes no changes to the
roads identified by petitioners. Nei t her, argues
respondent, were those roadways reapproved or readopted,
"[t]hey were nerely left as is, wth no anmendnents.”
Respondent's Brief 14. Respondent contends it therefore was
not required to apply OAR 660-12-065.

Petitioners do not dispute respondent's position that
the three chall enged roadways were designated in the sane
way on t he prior Transportation Pl an Functi ona
Cl assification Map. Petitioners do suggest that because
actual alignnments of those roads may now occur within the
broad alignnment corridors discussed supra, there nmay be
resulting effects on these roads which require that the
county address Goals 3, 4, 11 and 14 as well as OAR 660-12-
065.

For the reasons explained in our discussion of the
prior subassignnment of error under C above, we agree wth
petitioners. However, the county's resolution on remand of
the alignment <corridor 1issue discussed under the prior
subassi gnnent of error will also resolve the only issue

petitioners raise under this subassignnent of error.
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Ther ef or e, this subassi gnnent of error provi des no
addi tional basis for remand.

Thi s subassi gnnent of error is denied.

E. Recommended Roadway | nprovenents Map

Under this subassignnent of error, petitioners contend
Ordi nance 419 authorizes construction of projects that are
not included in the conprehensive plan. Petitioners cite
the followng |anguage added to the Recomended Roadway
| mprovenents Map, which is included in the Transportation
Pl an:

"This map provides general i nformation about
significant roadway i nprovenents. It is not the
intent of the map to preclude projects not on the
map for which wunanticipated funding has been
obt ai ned, preclude project specifications and
| ocati on decisions nade according to the Nationa
Environmental Policy Act, preclude projects that
are determ ned to be warranted through devel opnment
review, or to preclude projects that have been
omtted due to mapping errors.” Record 45.

Petitioners cont end t he above | anguage aut hori zes
construction of facilities that are not contained in the
conprehensive plan and that such authorization is clearly

i npr oper. 1000 Friends of Oregon v. Wishi ngton County, 17

O LUBA 671 (1989).

Respondent answers as foll ows:

"The Recomended Roadway | nmprovenents Map was
amended to add | anguage clarifying that a project
that is consistent with the Transportation Plan
but not listed on the Recommended Roadway
| mprovenents Map is not precluded due to the fact
that it is not on that Map. This map is a |ist of
road facilities of the sort contenplated by the
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public facilities goal and rules, and nuch of the
| anguage to which petitioners object is drawn from

the Goal 11 rule OAR 660-11-045(2)." Respondent's
Brief 15.
W agree wth respondent. The chall enged | anguage

sinply clarifies that other mps and provisions of the
Transportation Plan nmay all ow projects that are not shown on
t he Recommended Roadway | mprovenent s Map. Thi s
subassi gnment of error is denied.

The second assignnment of error is sustained in part.
THI RD ASSI GNMVENT OF ERROR

Petitioners descri be t he county's acknow edged
regulatory scheme for protecting Goal 5 resources as

foll ows:

"Goal 5 resources located in Washington County are
inventoried in the Wshington County Resource

Docunment (' Resource Docunent'). The Resource
Docunent prescribes the |evel of protection
af forded each resource as wel | as t he
justification for that protection. The specific

prograns to achieve Goal 5 resource protection are
contained in the Resource Docunment and the Design
El ements of the eleven Comunity Pl ans. The
Community Plans are inplenmented by the [CDC] which
contains specific procedures and devel opnment
standards. See CDC § 422 et seq." Petition for
Revi ew 38.

Petitioners argue that in adopting Ordinance 420, the
county anended certain design elenents contained in two
community plans in ways that allow additional conflicting
uses and dimnish the |evel of protection previously

afforded two resource areas. Petitioners contend the county
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failed to justify reducing the level of protection afforded

t hese two areas under Goal 5.
The two design el enent amendnent s
petitioners are set forth below, wth the

adopted by Ordi nance 420 underli ned:

"Design Element No. 2 for Southwest of
Sub-area of the Sherwood Conmmunity Pl an
anmended as foll ows:

chal | enged

by

new | anguage

Sher wood
shall be

"2. Cedar Cr eek, its tributaries and their

i medi ately adj acent riparian

Zzone, as

defined in the Community Devel opnent Code,
shall be retained in their natural condition,

i ncl udi ng t opogr aphy and veget ation
consi st ent with the pr ovi si ons of t he
Community Devel opment Code. This land shall
be dedicated as public open space for
pedestrian access and recreational purposes
whenever feasible.” Record 56-57.

"Design Elenent No. 6 for Summt and Sl opes Sub-

area of the Bull Muntain Community Plan shall be

amended as foll ows:

"6. Streans, seasonal waterways and inmediately
adj acent riparian zones, as defined in the

Communi ty Devel oprment Code, shal | be
preserved in their nat ur al condi tion
i ncl udi ng t opogr aphy and veget ati on

consi st ent with the provisions

of the

Community Devel opment Code. Wher e

roads are

required, bridges shall be preferred nmeans of
crossing streanms and waterways rather than
infill and piping or channel i zation of

waterflow. " Record 53.

According to petitioners, by including the reference to

consistency with the CDC, the county has

Page 32

| essened

t he



uses that previously would not have been all owed. 22
Respondent contends petitioners msread both
previously existing Goal 5 program and the nature of

amendnent adopted by Ordi nance 420:

"[T] he Goal 5 program protections set out in the
various community plans intend that transportation
and other public facilities required by the
Conprehensive Framework Plan and identified in

© 00 ~NO o B w N =

10 acknow edged functional plans would be permtted
11 uses subject to regulation by CDC 422. Or di nance
12 420 nerely clarifies that intent; it is an effort
13 to identify the regulatory 'shell' --- CDC 422 ---
14 in which the 'pea'" of specific approval standards

22petitioners' particular concern is CDC 422-3.3.A, which provides,
part, as follows:

"No new or expanded alteration of the vegetation or terrain of
the Riparian Zone * * * or a significant water area or wetland
* * * shall be allowed except for the follow ng:

"(1) Crossings for streets, r oads or ot her public
transportation facilities.

"(2) Construction or reconstruction of streets, roads or other
public transportation facilities.

"(3) Installation or construction of the following utilities:
sewer and water |ines, electric, comrunication and signha
lines; and gas distribution and transm ssion |ines.

"x % % * %

"(6) Detached dwellings and accessory structures on a |lot of
record, provided there is insufficient suitable, existing
buildable land area to permt construction outside the
riparian zone * * * or a significant water are or wetl and
* * * and all required local, state or federal permts
are obtai ned.

"x % *x * %"
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and protections is contained."” Respondent's Brief
18- 19.

Respondent points out the community plans thenselves
explicitly recognize that the policies contained in the
Conprehensive Framework Plan and comunity plans wll be

i mpl enmented through the CDC and other i mpl ementi ng

measur es. 23 Simlarly, the Conprehensive Framework Plan
includes Policy 10, "to protect and enhance significant
natural areas,” and an inplenenting strategy under that

policy states that:

"The County will:

"x % *x * %

"b. Through the Community Devel opment Code,
review and regulate proposed activities in
identified Si gni fi cant Nat ur al Resource
ar eas. The review process shall adhere
closely to provisions in applicable Community
Pl ans which direct the manner and extent to
whi ch the area shall be protected|.

" % * * %"

Respondent goes on to note that CDC 422-1 specifically

provi des that:

"The intent and purpose of these standards is to
permt limted and safe developnent in areas wth
significant natural resources, while providing for

23The Sherwood Community Plan Overview states, in part, as foll ows:

“I'mplicit throughout the Sherwood Conmunity Plan is the
assunption that policies in the Conprehensive Framework Plan
will be inmplenmented through the Comrunity Devel opnent Code, the
Unified Capital Inprovenents Plan, and the Transportation and
ot her functional plans. * * *"
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the identification, protection, enhancenent and
per petuation of natural sites, features, objects
and organisns within the County * * *_"

Respondent also notes that CDC 422-3 establishes "Criteria
for Devel opment,” and CDC 422-3.1 explicitly states "[t]he
required master plan and site analysis for a site which
includes an identified natural resource shall * * * [a]pply
the design elenments of the applicable comunity planj.;"

Finally, respondent di sput es petitioners’
characterization of the above quoted community plan design
el ements as providing "absolute" or "virtually guaranteed”
protection. Petition for Review 39. The first of the above
guot ed design elenments is foll owed by anot her design el enent
which envisions transportation facilities <crossing the
identified resource area. The second of the above quoted
design elenents, itself, refers to roads.

For the reasons presented by respondent, outlined
above, we agree the challenged anmendnents to the two design
el ements do not reduce the protection that was extended to
the areas covered by those design elenents prior to the
adoption of Ordinance 420.

The third assignment of error is denied.

FOURTH ASSI GNVENT OF ERROR

OAR 660-12-065 identifies transportation inprovenments

that may be allowed on rural lands consistent with the

goals. As relevant, OAR 660-12-065(4) provides as follows:
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"The following transportation facilities and
i nprovenents are consistent with Goals 11 and 14
and may be | ocated on rural | ands:

"x % *x * %

"(i) Turn ref uges at exi sting street
i ntersections;

"(j) Transportation system managenent neasures,
including nedians which |imt or prevent
turning novenents, but not including the
creation of additional travel |anes or nedian
turn | anes;

"k ok x ox x " (Enmphasi s added.)
Ordi nance 419 anends note 1 on the existing Functional

Classification System Map to read as foll ows:

"LANES EXI STI NG PROPOSED - The nunber of proposed
| anes indicated on this map reflects the current
prediction of the future |ane requirements along
roadway sections. \Where center turn | anes are not
indicated (e.g. 2/2) there may still be turn | anes
at intersections wth existing roadways and
el sewhere as necessary to serve |ocal needs.
VWhere center |anes are indicated (e.g. 2/3, they
will generally be intermttent and as necessary to
accommodat e turn novement s at exi sting
intersections or to serve |ocal needs.

"k ok x x %" Record 43.

| ntervenor contends the above quoted note authorizes
"continuous turn |anes"” which are the sane thing as "nmedian
turn lanes." Because nedian turn |anes are prohibited under
OAR 660-12-065(4)(j), quoted supra, intervenor argues the
anmended note violates OAR 660-12-065(4)(j).

Roads designated "2/2" on the Functional Classification

Map may have center turn |lanes only "at intersections wth
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exi sting roadways and el sewhere as necessary to serve |ocal
needs. " We understand respondent to argue that the center
turn lanes for this road designation are limted to single
intersections and for that reason are neither "nedian turn
| anes” nor "continuous turn |anes."?24 However, for roads
designated 2/3, the authorized center turn |anes "wll

generally be intermttent and as necessary to accommmodate

turn novenents at existing intersections or to serve |ocal
needs. " (Enphasi s added.) The qualifying | anguage |eaves
open the possibility that center turn lanes my not be
intermttent and may ext end conti nuously bet ween
i ntersections. Such center turn |anes would constitute
"“continuous turn |anes" (as defined by O dinance 421, see n
24, supra) and "nmedian turn |anes" (which are prohibited by
OAR 660-12-065(4)(j)).

We address below two of respondent's argunents that the
turn lanes authorized for roads designated 2/3 do not
vi ol ate OAR 660-12-065(4) (j).

A. Facilities Authorized By ORS 215.213(1) or (2) or
215.283(1) or (2)

As relevant, OAR 660-12-065(3) provides as foll ows:

"x % *x * %

"The following transportation facilities and
i mprovenents are consistent with Goals 3 and 4 and

240 di nance 421 defines "continuous turn lane" as follows: "A turn |ane
extending continuously at full width between two or nmore public street
i ntersections."
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may be sited on rural agricultural and forest
| ands;

"(a) On | and zoned for agricul tural use,
transportation facilities and inprovenents
permtted outright or conditionally under ORS
215.213(1) or (2) or ORS 215.283(1) or (2)

* % *[]

"k ok x x xv (Enphasi s added.)
Respondent contends several subsections of ORS 215.213
aut horize the type of center |anes allowed on 2/3 designated
roads by the above quoted note.?25

It is not clear to us whether all rural land with 2/3
roads is zoned for exclusive farm use. Moreover, it is not
clear whether all center |anes allowed on 2/3 designated
roads would fall within one or nore of the general types of
facilities permtted under the subsections of ORS 215.213

noted by respondent. See n 25, supra. However, even if

25Respondent contends the disputed center |anes can be considered as
falling within the following "facilities and inprovenents authorized by ORS
215.213(1) or (2)":

"Reconstruction or nodification of public roads and hi ghways
not including the addition of travel |anes, where no renoval or
di spl acement of buildings would occur, or no new |and parcels
result.” ORS 215.213(1)(n).

"M nor bett er ment of exi sting public roads. "
ORS 215.213(1)(p).

"Construction of additional passing and travel |lanes requiring
the acquisition of right of way but not resulting in the
creation of new | and parcels." ORS 215.213(2)(q).

"Reconstruction or nodification of public roads * * * not
resul ting in t he creation of new | and parcel s."
ORS 215.213(2)(r).
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they do, that does not nmean DLCD may not prohibit a
particular type of facility under OAR 660-12-065(4)(j) that
m ght otherwi se be perm ssible under ORS 215.213(1) or (2)
or ORS 215.283(1) or (2).28 See Newconer v. Clackams

County, 94 O App 33, 37, 764 P2d 927 (1988) (Land
Conservation and Devel opnment Conmm ssion enpowered to adopt
rules refining statutory | and use standards).

By prohibiting nmedian turn lanes in rural areas, DLCD
has precluded utilization of the general statutory authority
for certain transportation facilities on EFU zoned | ands
t hat m ght otherwise have provided such authority.

Respondent's reliance on Washington Co. Farm Bureau .

Washi ngton Co., 17 Or LUBA 861, 878 (1989) for a contrary

result is msplaced. Al'l we said in Wshington Co. Farm

Bureau was that goal exceptions are not required to allow
the wuses specified in ORS 215.213(1) and (2). However,
there was no rule at 1issue in that case specifically
prohibiting a particular facility that would otherw se be
allowable as falling within a general category of wuses
allowed by the statute. There is such a prohibition here

and it nust be given effect. See Newconer v. Cl ackamas

County, supra.

26A] t hough OAR 660-12-065(3) refers to "rural agricultural and forest
land," we do not believe that reference neans the facilities discussed in
that section of the rule necessarily are also consistent with Goals 11 and
14. OAR 660-12-065(3) addresses CGoal 3 and 4 concerns; OAR 660-12-065(4)
addresses Goal 11 and 14 concerns. Both sections of OAR 660-12-065 nust be
consi dered together to assure conpliance with Goals 3, 4, 11 and 14.
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B. Ot her Transportation Facilities, Services and
| nprovenments Serving Local Needs

Respondent's second argunment depends on the meaning of
OAR 660-12-065(4) (s). As al r eady di scussed above,
OAR 660-12-065(4) lists the facilities and i nprovenments that
may be allowed on rural |ands consistent with Goals 11 and
14. OAR 660-12-065(4)(a) through (r) list specific
facilities and inprovenents and, as noted in the above
di scussion, prohibit certain uses. OAR 660-12-065(4) (s)
adds a general category of transportation facilities and
i mprovenents that may be all owed on rural | ands:

"Other transportation facilities, services and
i nprovenents serving local needs as defined in
subsection (7) of this section.”

Respondent argues that even if the type of center |anes
allowed on 2/3 designated roads are prohibited by
OAR 660-12-065(4) (j), t hey are al | owed by
OAR 660- 12- 065(4) (s).

| nt ervenor di sput es respondent’'s readi ng of
OAR 660-12-065(4) (s) as al I ow ng any transportation
facility, so long as it serves local needs as defined in
OAR 660-12-065(7). | nt ervenor ar gues t hat
OAR 660-12-065(4) (s) does not extend to allowing an
i nprovenent serving local needs if the facility is one of
the types that is specifically prohibited by one or nore of
t he subsections of OAR 660-12-065(4) immediately preceding
OAR 660- 12- 065(4) (s).
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Bot h DLCD' s narr ower construction of
OAR 660-12-065(4)(s) and respondent's broader reading of
t hat subsection are possible. DLCD s construction 1is

entitled to some deference. See 1000 Friends of Oregon v.

LCDC (Lane Co.), 305 Or 384, 389-90, 752 P2d 271 (1988). W

def er to DLCD s interpretation of t he scope of
OAR 660- 12- 065(4) (s).

For the reasons explained above, we agree with DLCD
that the type of center lanes allowed on 2/3 designated
roads under Or di nance 419 are prohi bited by
OAR 660-12-065(4) () and are not al | owabl e under
OAR 660-12-065(4) (s). That portion of Ordi nance 419
therefore violates the TPR

The fourth assignnment of error is sustained.

Ordi nance 419 is remanded. Ordi nances 420 and 421 are

af firmed.
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