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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CURTI S SORTE,

Petitioner,

LUBA No. 93-067
STEPHEN SCHALLHORN, ANDRA
BOBBI TT, and RALPH AYLSTOCK

)
)
)
)
and )
)
)
) FI NAL OPI NI ON

| ntervenors-Petitioner ) AND
ORDER
)
VS. )
)
CI TY OF NEWPORT, )
)
Respondent , )
)
and )
)
SOUTH SHORE L. P., )
)
| nt ervenor - Respondent . )

Appeal from City of Newport.

Curtis Sorte, Albany, Fran Recht, Depoe Bay, Ralph
Ayl st ock, South Beach, Andra Bobbitt, Seal Rock, and Stephen
Schal | horn, South Beach, filed the petition for review
Curtis Sorte, Fran Recht and Andra Bobbitt argued on their
own behal f.

Brett Kenney, Newport, filed a response brief and
argued on behal f of respondent. Wth him on the brief was
M nor & Boone.

Lawrence Derr, Portland, filed a response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Jossel son, Potter & Roberts.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,



Referee, participated in the decision.
REMANDED 12/ 10/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

~No ok, wWNE
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

The chal | enged or di nance annexes three parcel s
containing 88.75 acres, |ocated adjacent to the existing
city limts and inside the city's acknow edged urban growth
boundary (UGB). The chal |l enged decision also changes the
zoning of the subject ©property.?! In addition, t he
chal | enged decision withdraws the subject property fromthe
Newport Rural Fire Protection District, the Lincoln County
Library District, and the Seal Rock Water District.

MOTI ON TO | NTERVENE

South  Shor e, L. P., noves to intervene in this
proceeding on the side of respondent. There is no
opposition to the notion and it is allowed.

St ephen Schal | horn, Andra Bobbitt, and Ral ph Ayl stock
move to intervene on the side of petitioner. There is no
opposition to the notions, and they are all owed.

Fran Recht noves to intervene on the side of
petitioner. I nt ervenor-respondent objects to the notion,

arguing that novant failed to appear during the |ocal

1The chal | enged deci sion describes the change in zoning as follows:

"* * * Those portion[s] of Parcel | and Parcel Il |ying west of
U.S. H ghway 101 and all of Parcel |11l annexed to the City of
Newport [are] hereby rezoned from the existing Lincoln County
Residential R4 to the City of Newport R-4/'Hi gh Density Milti-
Fam |y Residential."' In addition, those portions of Parcels |
and Il lying east of U S. Highway 101 [are] hereby rezoned from
the existing Lincoln County Planned Industrial I-P to the City
of Newport 1-1/'Light Industrial.'"™ Record 3-4.
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proceedings, as required by ORS 197.830(6)(b)(B) and OAR
661- 10- 050( 1) .

Under our rules "[s]tatus as an intervenor IS
recogni zed when a notion to intervene is filed, but the
Board may deny that status at any tinme prior to issuance of
its final or der. We previously denied intervenor-

respondent's Motion to Deny Intervention of Fran Recht and

allowed nopvant's notion to intervene. Sorte v. City of
Newpor t, O LUBA _ (LUBA No. 93-067, Order Allow ng
I ntervention, August 31, 1993). |In that order, we concl uded

it was not possible to determ ne whether novant was
erroneously prevented from nmaking the requisite appearance
and, on that basis, allowed the requested intervention.

However, we al so expl ained as foll ows:

"I'f movant Recht does not successfully chall enge
the city's decision to deny her the right to
present testinmony on her own behalf [at the My
17, 1993 city <council hearing], she wll not
satisfy the ORS 197.830(6) and OAR 661-10-050(1)
requirenents for an appearance and, therefore,

will not have standing to participate in this

appeal as an intervenor." Sorte v. City of

Newport, supra, slip op at 3.

I n this opi ni on, we reject petitioner's and
i ntervenors-petitioners’ argunment s t hat t he county

erroneously limted testinony at the May 17, 1993 city
counci | hearing. Movant Recht therefore |acks standing in
this matter, and her notion to intervene is denied.

FACTS

A public hearing on, and the first reading of, the
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di sputed ordinance by the city council occurred on Decenber

21, 1992. The <city council took action to adopt the
ordi nance on April 5, 1993. Thereafter, in response to
certain concerns expressed by petitioner Sorte, t he

ordi nance was reconsidered at a May 17, 1993 public hearing.
The city reaffirmed its April 5, 1993 deci sion adopting the
chal I enged ordi nance, and this appeal foll owed.
FI RST AND SECOND ASSI GNMENTS OF ERROR

The City of Newport Conprehensive Plan (Plan) includes
goal s, pol i ci es, and i npl enment ati on measur es. The
Ur bani zation Goal is "[t]o pronote the orderly and efficient
expansion of Newport's city limts." Pl an 278. The
followi ng policy and inplenentation neasure appear under the

Pl an Ur bani zati on Goal :

Policy 2: The city wll recognize county zoning
and control of Jlands wthin the unincorporated
portions of the UGB.

"l npl enmentati on Measure 2 A change in the
| and use plan designations of urbanizable
land from those shown on the Lincoln County
Conmprehensive Plan Map to those designations
shown on the City of Newport Conprehensive
Plan Map shall only occur upon annexation to

the city.

"1.) Urban devel opnment of land will be
encouraged wthin the existing city
limts. Annexations shall address the

need for the land to be in the city.

"2.) Uban facilities and services nust be
adequate in condition and capacity to
accommodate the additional l evel of
gromth allowed in the city's plans.
Those facilities nmust be available or
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can be provided to a site before or
concurrent with any annexations or plan
changes. "

Petitioners and i ntervenors-petitioner (hereafter
referred to collectively as petitioners) argue the city
violated its statutory obligation to include in its notices
of public hearing a |list of all applicable <criteria
governing the di sputed annexation.2 Petitioners argue that,
as a consequence of the city's failure to list the above-
quoted inplenmentation measure as an applicable criterion,
they are entitled in this appeal to raise the issue of
whet her the inplenmentation neasure applies and, if so,

whet her the chall enged decision violates the inplenmentation

20RS 197.763 provides, in relevant part, as follows:

"x % % * %

"(3) The notice [of hearings] provided by the jurisdiction
shal | :

"x % % * %

"(b) List the applicable criteria fromthe ordi nance and
the plan that apply to the application at issue;

"x % % * %

"x % % * %

"(5) At the commencenment of a hearing under a conprehensive
plan or | and use regulation, a statenent shall be nmade to
those in attendance that:

"(a) Lists the applicable substantive criteria,;

"x * % * % "

Page 6



© 00 N o g A~ wWw N Pk

N R R R R R R R R R R
O © 0 ~N o U A W N B O

measure. 3

Petitioners cont end t he i npl ement ati on measur e
expressly applies to annexation decisions, and there is no
di spute that the challenged ordi nance annexes the subject
property. Petitioners point to the second of the two
nunbered parts of the inplenmentation neasure and argue the
city has not denonstrated and cannot denonstrate that
adequate urban facilities and services to serve the growth
al l owed under the city's plan are currently available to the
subj ect property.

| nt ervenor -respondent and respondent (hereafter
respondents) concede the |ocal notices of public hearing did
not identify the above-quoted inplenentation neasure as an
applicable criterion. Respondents al so concede the city did
not apply the disputed inplenmentation neasure in adopting
the chal |l enged decision.4 However, respondents defend these
failures by arguing that the cited inplenentation neasure is
i napplicabl e.

Respondents' position that the inplenentation neasure

does not apply appears to be predicated on a contention that

SORS 197.835(2) limts our scope of review to issues "raised by any
partici pant before the |ocal hearings body as provided by ORS 197.763."
However, ORS 197.835(2)(a) provides that issues may be raised at LUBA, even
where they were not raised during proceedings below, where the "local
government failed to follow the requirenments of ORS 197.763 * * *_ "

4Neither do respondents dispute petitioners' contentions that the
chall enged decision fails to address the requirenments specified in the
second nunbered part of the inplenmenting neasure.
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the inplenentation neasure applies only where the plan map
designation for the subject property is being changed. At
oral argunent, respondents argued the challenged ordinance
does not change the plan map designation for the subject
property.>

It is not at all <clear that the above-quoted plan
i npl enentati on neasure applies only where the plan map is
bei ng changed. The unnunbered part of the 1inplenenting
measure sinply states that the designations shown on the
county's plan may be changed to the "designations shown on

the City of Newport Conprehensive Plan Map * * * only * * *

upon annexation to the city." It certainly is not obvious
t hat this language I|imts +the applicability of t he
i npl enentation neasure in the way respondents contend. We

also note that while the challenged ordinance does not
explicitly change the city plan map designations for the
subj ect property, the decision to annex the property appears
to be the event that has the legal effect of changing the
effective plan map designation for the subject property from

the existing county plan map designation to the existing

5n its brief, intervenor-respondent states petitioners did not object
bel ow to annexation of the property and limted their objections to the
proposed rezoni ng. However, even if intervenor-respondent is correct about
petitioners' position below concerning the annexation, that position was
based on an assunption that the criteria applicable to the annexation
decision did not include the above-quoted inplenentation nmeasure. 1In this
appeal, petitioners contend the inplenentation neasure does apply to the
annexati on deci sion.
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city plan map designation.®

There is more than enough uncertainty concerning the
applicability of the disputed inplenentation neasure to
require that we remand the challenged decision to the

county. As the court of appeals explained in Gage v. City

of Portland, 123 O App 269, 274, _ P2d _ (1993), wth

rare exceptions, the obligation to identify anmbiguities in
arguably relevant criteria and provide any interpretations
needed to determne the applicability of those criteria
rests with the |local governnent.’” The applicability of the
di sputed inplenentation neasure is not for this Board to

determine in the first instance. Id.; Weeks v. City of

Tillamook, 117 Or App 449, 844 P2d 914 (1992). Nei t her may

6There is sone uncertainty regarding the conprehensive plan map
designation for the subject property. The staff report appearing at Record
6 includes the foll ow ng:

"Pl an Desi gnati on: Currently county desi gnati on of
"residential' and '"industrial'; proposed city designations of
R-4/'High Density Milti-Famly Residential' and 1-1/'Light
I ndustrial.""

However, the chall enged ordi nance does not purport to adopt new or anended

city plan map designations for the subject property. It appears that the
city takes the position that annexation is all that is required to effect
the desired city plan nmap designations. If some other action has been

taken with regard to the plan map designations for the property, no party
has called that action to our attention

"The court of appeals explained those rare exceptions as foll ows:

"We do not foreclose the possibility that, in sone cases, the
| ocal provisions on which a party relies may be so clear in
their meaning or so tenuously related to the issues that a
remand for a local interpretation would be an enpty act.” Id.
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that interpretive issue be resolved by argunent presented in

respondents' briefs to this Board. Eskandarian v. City of

Port| and, O LUBA _ (LUBA No. 93-012, OCctober 15,

1993), slip op 15. The initial interpretation regarding the
applicability or non-applicability of t he di sput ed
i npl enentati on nmeasure nmust be adopted by the city in its
deci sion and, thereafter, would be subject to review by this
Board under the deferential standard of review explained in

Clark v. Jackson County, 313 O 508, 836 P2d 710 (1992).8

See Or Laws 1993, ch 792, § 43.

Finally, petitioners also argue that ORS 197.752(1) is
viol ated by the chall enged decision.® However, that statute
sinply inposes a general |and use planning obligation on
| ocal governnents that the above-discussed inplenentation
measure my have been adopted, in part, to address. The
statute is not an independently applicable approval

criterion for the rezoning and annexation decision

8Petitioners also argue the city's failure to list the inplenentation
measure as an applicable criterion constitutes a procedural error which
prejudi ced their substantial rights and provides a basis for reversal or
remand in and of itself. However, the argument that the city committed a
procedural error in failing to list the disputed inplenentation neasure
assunes the inplenentation measure is an applicable criterion. We cannot
decide that question until the city has provided the needed interpretation
concerning the applicability of the inplenentation neasure.

90RS 197.752(1) provides as foll ows:

"Lands within urban growth boundaries shall be available for
urban devel opnment concurrent with the provision of key urban
facilities and services in accordance with locally adopted
devel opnent standards."
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challenged in this appeal, and it provides no independent
basis for reversal or remand.

The first and second assignnments of error are
sustained, in part.

THI RD ASSI GNVENT OF ERROR

Followng the city council's April 5, 1993 action
adopting the challenged ordinance, petitioner submtted a
letter dated April 13, 1993 advancing two objections.
First, petitioner objected that he had not been provided
notice of, or an opportunity to present oral testinony at,
the April 5, 1993 hearing. Petitioner contends he would
have presented testinony concerning certain objections
advanced in his Decenber 21, 1992 letter to the city
council, had he been given the opportunity to which he was
entitled. Second, petitioner objected to the city's
acceptance of suppl enental findings submtted by the
applicant at the April 5, 1993 hearing. Petitioners contend
t he supplenental findings constitute new information that
they are entitled to rebut.

Wth regard to the first objection, the applicant
suggested that petitioners' objection be treated as a
request for reconsideration of the ordinance and that a
public hearing be held to allow petitioner to present the
oral argunent concerning his objections to the proposal. A
hearing was held for that purpose on May 17, 1993. Citing
ORS 197.763(7), petitioners argue that because the city
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allowed testinony by and on behalf of petitioner, all
i ntervenors-petitioner wer e entitled to present new
testinmony on their own behalf.10 We do not wunderstand
petitioners' argunent to be based on a right to rebut the
testinmony submtted by petitioner at the WMy 17, 1993
hearing.1l Rather, petitioners argue the reopening of the
hearing on My 17, 1993 entitled all parties to submt
additional relevant testinony on any relevant topic.
Petitioners m sread t he right guar ant eed under
ORS 197.763(7). That statute does not preclude the |oca
governnent from reopening the evidentiary record for limted
pur poses after the record is closed, where the circunstances
justify such action. Nei t her does ORS 197.763(7), itself,
preclude the local governnment fromlimting the persons who
are allowed to participate in that reopened hearing.12 The
statute does provide that where the |ocal governnent reopens

the evidentiary hearing, all parties may raise newissues to

100RS 197.763(7) provides as follows:

"When a local governing body, planning comm ssion, hearings
body or hearings officer reopens a record to admt new evi dence
or testinony, any person may raise new issues which relate to
the new evidence, testinobny or criteria for decision-naking
which apply to the matter at issue.”

11Neither did intervenors-petitioner request a right to rebut the
testimony submitted by petitioner at the May 17, 1993 hearing, presumably
because their interests in this matter are not adverse.

120t her statutory or constitutional provisions may have sone bearing on
who has a legal right to participate in such reopened hearings, but
petitioners do not identify any such provisions.
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LUBA which may be inplicated by reopening the record.13 The
statute says nothing about rights that other parties in the
| ocal proceeding may have to participate in the | ocal
proceedings; it relates solely to their right subsequently
to raise issues at LUBA. 14

Wth regard to the second objection, we have previously
held that absent some code provision to the contrary,
parties have no "right" to rebut proposed findings. Ad| er

v. City of Portland, 24 Or LUBA 1, 12 (1992). Mor eover, we

agree with respondents that it is clear the city did not
provide the May 17, 1993 hearing for the purpose of allow ng
rebuttal to the supplenental findings, and commtted no
error by refusing intervenors-petitioner an opportunity to
rebut those proposed findings at that hearing.

The third assignment of error is denied.
FOURTH ASSI GNVENT OF ERROR

Under their final assignnent of error, petitioners
argue the city erred in conducting certain work sessions

concerning the project at issue in this matter. Petitioners

13For exanple, a petitioner might be able to raise an issue at LUBA
concerni ng new evi dence accepted at the reopened hearing, even though he or
she did not raise an issue bel ow concerning that new evidence. The reason
for this rule is relatively apparent. Persons who are not allowed to
participate in a reopened proceedi ng cannot not be expected to raise issues
concerning new evidence accepted during the reopened proceeding they are
not allowed to participate in

14Qur understanding of ORS 197.763(7) appears to be consistent with that
of the Oregon Suprene Court. See Beck v. City of Tillamook, 313 O 148,
153, 831 P2d 678 (1992).
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contend the city's failure to provide notice of these work
sessions, take notes or m nutes of the neetings, or disclose
the occurrence of the work sessions violates ORS 192. 640 and

ORS 197.763(2)(a).1> Petitioners argue as follows:

"No public notice was provided of the public work
sessions that the City conducted each noon before
its Decenber 21, [1992] neeting, its April 5,
[ 1993] neeting, and its May 17, [1993] neeting.
These work sessions were attended by nost or all
of the City Council nenbers, the City manager,
Pl anner, Engineer, Fire Chief, Police Chief and
sonetines the City Attorney. |In part, the purpose
of those work sessions was to discuss the
annexati on and zone change decision which was on
t he agenda for each of those nights. There were
no notes taken and no recording made of the noon
sessions. At the public hearings on this matter
the City failed to disclose that they had the noon
nmeetings or what the nature of the infornmation
| earned and the discussions held at these work
sessi ons was. Thus, [petitioners] were denied a
fair right to rebut the information discussed.”
Petition for Review 15-16.

As an initial point we note there is no general

150RS 192.640(1) provides, in part, as foll ows:

"The governing body of a public body shall provide for and give
public notice, reasonably calculated to give public notice to
interested persons including news nedia which have requested
notice, of the time and place for holding regular neetings.

* x %"

ORS 197.763(2)(a) provides, in part, as follows:

"Notice of the hearings governed by this section shall be
provided to the applicant and to [certain] owners of record of
property on the nost recent property tax assessment roll where
such property is |located * * *

"x * % * % "
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prohi bition against | ocal gover nnent deci sion nmakers
consulting with staff during the pendency of quasi-judicial

proceedi ngs. Flynn v. Polk County, 17 O LUBA 68, 71

(1988). Such communi cati ons need not occur in the presence

of the parties. Id.; Dickas v. City of Beaverton, 16 O

LUBA 574, 581, aff'd 92 O App 168 (1988). Al t hough
petitioners may have a right to rebut any factual
information received during such consultations that is

relied on in support of the decision, see Flynn v. PolKk

County, supra, petitioners here do not identify any extra

record evidence the city may have obtained during such work
sessions and do not contend that such extra record evidence
is relied upon by the city in support of its decision.
Simlarly, respondents argue the city is not required
to conduct all of Its quasi-judicial deci si on- maki ng
del i berations during the public hearings governed by
ORS 197. 763. Therefore, according to respondents, the fact
t he decision nakers in this case nmay have deli berated toward
a decision (with or without consultation with city staff)
outside the public hearings held in this mtter does not
necessarily mean a violation of ORS 197.763 occurred.1® W

agree with respondents on this point.

161t is not clear whether respondent disputes that the proposal at issue
in this appeal was discussed at work sessions attended by the city counci
and city staff. Respondent does point out that the record submtted by the
city in this matter does not support any of petitioners' factual assertions
concerning those work sessions.
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According to respondents, the possibility of a public
meeting |law violation at one or nore work sessions does not,
of itself, provide a basis for reversal or remand by LUBA.
We agree. The exclusive forum for enforcenent of the public
meeting laws is circuit court. ORS 192.680. ORS 192.680(6)
provides that "[t]he provisions of [ORS 192.680] shall be
t he exclusive renedy for an all eged violation of ORS 192.610
to 192.690."

We agree with respondents that petitioners fail to
identify anything about the alleged work sessions that
provides a basis for this Board to reverse or remand the
chal | enged deci si on.

The fourth assignment of error is denied.

The city's decision is remanded.
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