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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

PACI FI C RI VERS COUNCI L, | NC., )
an Oregon nonprofit corporation, )
and McKENZI E Rl VER GUI DES )

ASSOCI ATI ON, an Oregon nonprofit

)
cor poration, LUBA No. 93-085

Petitioners, FI NAL OPI NI ON

)
)
)
) AND ORDER
VS. )
)
LANE COUNTY, )
)
Respondent . )
Appeal from Lane County.
Bill Kloos, Eugene, filed the petition for review and

argued on behalf of petitioners. Wth himon the brief was
Johnson & Kl oos.

Stephen L. Vorhes, Assistant County Counsel, Eugene,
filed the response brief and argued on behal f of respondent.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

REMANDED 12/ 30/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a county ordinance anending the
Master Road Plan Map in the Transportation Elenent of the
Lane County Rural Conprehensive Plan (RCP) to (1) add a new
bridge across the MKenzie River (Bear Creek Bridge),
(2) add a new road approximately 125 feet in length
(connector road) which connects the south end of the new
bridge to an existing road, and (3) apply a mnor collector
designation to 1.2 mles of the existing road, the new
connector road and the new bridge. The chall enged ordi nance
al so adopts exceptions to Statew de Planning Goals (Goals) 4
(Forest Lands) and 5 (Open Spaces, Scenic and Historic
Areas, and Natural Resources).!?
FACTS

The McKenzie River Highway (H ghway 126) runs al ong the
north side of the MKenzie River. The Goodpasture Bridge
over the MKenzie River is located at mlepost 25.5 of
Hi ghway 126, near the unincorporated conmmunity of Vida. The
Goodpasture Bridge is a single-lane covered bridge |isted on

the National Register of Historic Places. It was renovated

1Al t hough the chal l enged decisi on adopts exceptions to Goals 4 and 5, it
alternatively finds that goal exceptions are unnecessary. Whet her an
exception to Goal 4 is required is addressed in detail under the first and
third assignnents of error, infra. No issue is raised in this appeal with
regard to the necessity for or adequacy of the county's exception to
Goal 5.
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by the county in 1986, and has a travel lane 17.5 feet w de
and a weight Ilimt of 80,000 pounds.

The south end of the Goodpasture Bridge connects to
Goodpasture Road, a county road that parallels the south
bank of the river to the east of the Goodpasture Bridge for
about eight mles. The first five mles of Goodpasture Road
is paved and designated as a mnor collector on the RCP
Master Road Plan WMap. The remaining three mles of
Goodpasture Road is single-lane gravel with turnouts, and is
not designated as a mnor collector on the RCP Master Road
Pl an Map. 2

The (Goodpasture Bridge currently provides the sole
means of access to approximtely 100 residences |ocated in
devel oped or commtted goal exception ar eas al ong
Goodpasture Road on the southern side of the McKenzie River,
and to certain recreational inprovenents. It also currently
provides the sole neans of access to approximately 19,000
acres of resource land in the Gale Creek, Marten Creek and

Deer Creek drainages. Approxi mately 8,000 of these acres

2The parties characterize the nature of the one-lane, unpaved portion of

Goodpasture Road differently. Petitioners describe this portion of the
existing road as a "'contract forest road' as defined by ORS 376.310, * * *
mai nt ai ned by Weyer haeuser under a contract with the county." Petition for

Revi ew 3. Respondent does not specifically deny that the unpaved portion
of Goodpasture Road is currently a "contract forest road," as defined in
ORS 376.310(2), but maintains that it is a public road. Under ORS 376. 305
to 376.390, a "logging operator"” nmay enter into a contract with a county to
mai ntain or inprove certain county or other public roads. Under
ORS 376.310(2), such public roads are ternmed "contract forest roads."
Thus, the parties' positions are not inconsistent.
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are owned by the Bureau of Land Managenent (BLM and the
remai nder by private tinber conpanies.

Under the challenged decision, the Bear Creek Bridge
wll be located at mlepost 31.5, providing an additional
means of access to the 100 residences, recreational
i nprovenents and resource |and |ocated on the south side of
the McKenzie River in the subject area. The north end of
the Bear Creek Bridge, and the road joining it to
H ghway 126, wll be Jlocated on |and designated Rural
Resi dential by the RCP and zoned Rural Residential 5 (RR-5).
The south end of the proposed bridge and the new connector
road will be l|located on |and designated Forest by the RCP
and zoned Noni npacted Forest Land (F-1).3 Both ends of the
bridge, and the new connector road, are proposed to be
| ocated on land currently owned by respondent. The 1.2 mle
one-l ane gravel portion of Goodpasture Road | ocated between
t he connector road and the existing, paved mnor collector
portion of Goodpasture Road will be designated as a m nor

coll ector.4

SAccording to the |and use/zoning map at Record 566, the MKenzie River
itself does not have a zoning designation. We do not know whether the
river bears a RCP map designation. |In any case, no party raises any issue
concerning the plan or zoning designation of the river itself.

4However, the challenged decision does not itself approve construction
of the inprovenents necessary to bring this portion of Goodpasture Road
into conpliance with county standards for minor collectors.
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FI RST AND THI RD ASSI GNMENTS OF ERROR

Petitioners challenge the county's determ nation that
adding the Bear Creek Bridge and connector road to the RCP
Master Road Plan Map and designating them as m nor
collectors does not require an exception to Goal 4.5
Petitioners also contend the challenged decision fails to
conply with (1) the requirenments of ORS 197.732 and Goal 2,
Part 1|1 for an exception to Goal 4; and (2) the
substantially identical requirements of RCP Transportation
El ement Recomendation (hereafter Criterion) 16(3)(a)(ii)
for approving construction of a new bridge on |and
designated Forest, where use of the new bridge is not
l[imted to wuses allowed in the F-1 zone.5 To avoid
confusion, in these assignnents of error we cite only the
rel evant requirenents of ORS 197.732(1)(c)(A to (D), and

not the parallel requirenments of Goal 2, Part I1(c)(1) to

S\\¢ do not understand petitioners to contend that applying a ninor
collector designation to 1.2 mles of the existing Goodpasture Road
requi res adoption of an exception to Goal 4 for the land subject to that
m nor coll ector designation.

6Criterion 16 states "[i]n the location of new bridge construction, the
following [six] criteria shall be applied.” The chall enged deci sion
addresses Criteria 16(1) to (6) as six approval standards for the subject
RCP anendnent . The decision specifically states Criterion 16(3)(a)(ii)
"restates the standards for a 'reasons' exception contained in
ORS 197.732[(1)(c)]." Record 23; see also Record 43. W therefore reject
the argument made by respondent in its brief that there are significant
di fferences between conpliance with the standards of ORS 197.732(1)(c) and
Criterion 16(3)(a)(ii). If an exception to Goal 4 is required, and the
chal | enged deci si on does not comply with t he requi renents of
ORS 197.732(1)(c)(A) to (D), it also fails to conmply with the parallel
requirenents of Criterion 16(3)(ii)(aa) to (dd).
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(4) and Criterion 16(3)(a)(ii)(aa) to (dd). We first
address the issue of whether an exception to Goal 4 is
requi red, and then address petitioners' argunents concerning
nonconpliance with ORS 197.732(1)(c)(A) to (D)

A. Requi rement for Exception to Goal 4

The challenged decision cites three bases for the
conclusion that an exception to Goal 4 is not required.’
Each is considered bel ow.

1. Local Service Road

The decision determ nes the proposed river crossing
qualifies as a "local service road" with "local travel," as
those terns are defined in OAR 660-12-065(2)(c). Record 19.

OAR Chapter 660, Division 12 (Transportation Planning
Rul e) inplenments Goal 12 (Transportation). OAR 660-12-000.
Section (2) of OAR 660-12-065 (Transportation |nprovenents

on Rural Lands) establishes definitions for terms used in

that rule, including "local service roads”" and "local
travel . " However, whether a proposed road and its use
satisfy the definitions of "local service road" and "l oca

travel” has no bearing on whether that road may be sited on

"The challenged decision determines that a Goal 4 exception is not
required and, alternatively, that a Goal 4 exception is justified. These
deterninations apply only to the sites of the new bridge and connector road
(these are sonetines referred to together as the "river crossing"), not the
1.2 mles of Goodpasture Road to which the challenged decision applies a
m nor coll ector designation. However, as explained in n5, supra, we do
not understand petitioners to contend an exception to Goal 4 is required
for the application of a mnor collector designation to these 1.2 niles of
t he existing Goodpasture Road.
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| and designated for forest use wthout an exception to
Goal 4. OAR 660-12-065(3)(b) (discussed in nore detail in
the following section) identifies the transportation
facilities that may be sited on |and designated and zoned
for forest use, consistent with Goal 4. OAR 660-12-065(3)(b)
makes no nmention of "local service roads" or roads for
"l ocal travel."
2. Transportation Facility

The challenged decision states that because the new
river crossing is proposed to be located on "land acquired
[ by the county] for right-of-way over 10 years ago and does
not result in the creation of new land parcels,” the
proposal is permtted on |and designated and zoned for
forest uses as a "transportation facility" authorized under
OAR 660- 12-065(3) (b), OAR 660- 06- 025(4) (u) and
ORS 215.213(2)(q) through (s). Record 20. According to the
decision, "[t]he key element in the three types of [road]
i nprovenent projects listed [in ORS 215.213(2)(q) through
(s) is] that new | and parcels are not created.” 1d.

OAR 660-12-065(3) provides, in relevant part:

"The following transportation facilities and
i nprovenents are consistent with Goals 3 and 4 and
may be sited on rural agricultural and forest
| and:

"k *x * * *

"(b) On land zoned for forest use, transportation
facilities and I nprovenents perm tted
outri ght or condi tionally under OAR
[ Chapter] 660, Division 6 [(Forest Rule)]."
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OAR 660-06-025 (Uses Authorized in Forest Zones)
identifies the uses that may be allowed on | and designated
and zoned for forest uses. The chal | enged decision states
t he pr oposed river crossing IS aut hori zed by
OAR 660-06-025(4)(u), which states that, subject to the
standards in OAR 660-06-025(5), the follow ng uses may be

al l owed on forest | ands:

"Public road and highway projects as described in
ORS 215.213(2)(q) through (s) and ORS 215.283

(2)(p) through (r)."
ORS 215.213(2)(q) through (s) describes the follow ng

road projects:

"(g) Construction of additional passing and travel
| anes requiring the acquisition of right of
way but not resulting in the creation of new
| and parcel s.

"(r) Reconstruction or modi fication of public
roads and highways involving the renoval or
di spl acenent of buildings but not resulting
in the creation on new | and parcels.

"(s) I nprovenent of public road and highway
related facilities such as maintenance yards,
wei gh stations and rest ar eas, wher e
addi ti onal property or right of way is
required but not resulting in the creation of
new | and parcels."

Respondent argues that ORS 215.213(2)(q) through (5s)
generally allow "projects involving 'public roads and
hi ghways' regardl ess of the need for additional right-of-way
so long as the project does not result "in the creation of
new | and parcels.'" Respondent's Brief 7 n 2. W disagree.

VWhere no new |land parcels are created, ORS 215.213(2)(Qq)
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t hrough (s) aut horizes (1) construction of addi ti onal
passing and travel lanes; (2) reconstruction or nodification
of public roads and highways; and (3) inprovenent of public
road and highway related facilities such as nmaintenance
yards, weigh stations and rest areas. These three
provisions all refer to existing roads. W do not see that
construction of a new bridge termnus and new road to
connect that bridge to an existing road falls in any of the
above categories. Consequent | vy, the river Ccrossing
aut horized by the challenged plan anmendnent is not allowed
on l|and designated and zoned for forest uses under
OAR 660-06-025(4) (u) and ORS 215.213(2)(q) through (s).
3. Primary Purpose to Support Forest Operations

The decision states an exception to Goal 4 is not
requi red because "the primary purpose of the new bridge is
to support forest managenent activities and [protect] forest
lands from fire danger." Record 19. Ot her rel evant
findings state:

"[T] he evidence submtted shows that the primry
purpose of the new river crossing would be to
accommodate forest-related travel and that other
usage woul d be secondary to that primary purpose.
There are approximately 19,000 acres of forest
land in the Deer Creek, Gale Creek, and Marten
Creek drainages that are accessed from Goodpasture
Road. [ T] he npst conservative estimate indicates
an annual [tinmber] harvest of two to three mllion
board feet per year which translates to 400 to 600
(one way) truck trips per year. Additionally,
* * * a variety of forest managenent activities
woul d be occurring on a continuing basis that
woul d require novenment of heavy equi pnent into and
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© 00 ~NO Ol A WN PR

out of the area to be served by the new bridge
Finally, [there 1is a] need for a new river
crossing to provide fire protection for forest
| ands south of the McKenzie River * * *,

"I'n contrast * * * travel unrelated to forest
managenment on the new bridge would be very

[imted. Resi dences along Goodpasture Road are
clustered along the paved portion of the road,
near the existing covered bridge. Traffic from

those residences would continue to use the
exi sting bridge, particularly when the trip origin
or desti nation was t he Eugene- Spri ngfi el d
metropolitan area. While the new bridge would
provide an alternative energency vehicle access
route * * * it would only be used if the existing
bri dge was bl ocked because the Goodpasture Road
area would be served from stations |ocated
downstream of the Goodpasture Bridge." Record 19.

OAR 660-06-025(1) lists five "general types of uses"
that my be allowed on forest lands "subject to the
standards in the goal and in this rule,” including "[u]ses
related to and in  support of forest operations.”
OAR 660-06-025(2) through (4), 660-06-027 and 660-06-028
list specific uses, within the "five general types," that
shall be allowed, may be allowed outright, or may be all owed
conditionally in forest zones.$8 Only two of these

provi sions purport to allow construction of permanent road

8As we understand it, the listing of five "general types of uses"
allowable on forest lands in OAR 660-06-025(1) is inplenmented by the
listing of specific uses in OAR 660-06-025(2) through (4), 660-06-027 and
660- 06- 028. OAR 660-06-025(1) does not provide independent authority for
allowing a use in a forest zone that is not authorized in OAR 660-06-025(2)
through (4), 660-06-027 or 660-06-028.
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facilities and are contended to be applicable here.® One of
t hese, OAR 660-06-025(4)(u), was discussed in the preceding
section. The ot her s OAR 660- 06-025(2) (a).
OAR 660-06-025(2) provides in relevant part:

"The following wuses pursuant to the Forest
Practices Act (ORS Chapter 527) and Goal 4 shal
be allowed in forest zones:

"(a) Forest operati ons or forest practices
including, but not limted to, * * * road
construction and mai ntenancej.

" * * * %"

We under stand respondent to contend the proposed bridge
and connect or r oad are aut hori zed under
OAR 660- 06-025(2)(a), because the challenged decision finds
the primary use of the facilities will be to support forest
managenment operations, and any use of the facilities by
residents from the south side of the river would be "very
limted." The county argues these findings either are not
chal l enged by petitioners or are supported by substanti al
evi dence.

Petitioners contend the inclusion of the proposed
bri dge and connector road on the county Master Road Plan Map
as public roads wth a mnor <collector designation

necessitates an exception from Goal 4. Petitioners further

9A third provision, OAR 660-06-025(3)(h), which authorizes "[w]idening
of roads within existing rights-of-way" in certain circunmstances in forest
zones, is not relied on by the challenged decision as a basis for
deternmining an exception to Goal 4 is not required. However, this
provision is discussed under the seventh assignment of error, infra.
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argue that if the county intended to find a Goal 4 exception
is not required because non-forestry use of the proposed
road and bridge will be de mninus or incidental, this
conclusion is neither <clearly stated nor supported by
substantial evidence. Petitioners further point out the
findings project that use of the proposed bridge by 1og
trucks will be only one or two trips per day, and argue
there is no projection or evidence concerning the nunber of
trips across the bridge by residents of the rura
residential areas on the south side of the MKenzie River.
Petitioners also argue the decision itself states one of the
i nportant reasons for constructing the new bridge is the
provision of alternative access to the approximately 100
resi dences on the south side of the river along Goodpasture
Road. Record 24.

While we accept the county's findings that travel from
t he nonforest residences along Goodpasture Road across the

new bridge would be "very limted," neither the findings nor

the supporting evidence quantify what "very limted"
residential traffic neans. However, the findings do

recogni ze sonme residential traffic across the new bridge
wi |l occur, particularly when the trip origin or destination
is to the east. Mor eover, if Goodpasture Bridge is closed
for any reason, all traffic to and fromthe rural residences
will be via the new bridge. Al t hough we believe the roads

in support of forest oper ati ons aut hori zed by
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OAR 660-06-025(2) (a) may i ncl ude sone i nci dent al or
de mninmus use of such roads by the public, such as for
access to hunting, canping or other forest recreational
opportunities, we agree with petitioners that it does not
i ncl ude public roads designated m nor collectors as part of
the county's road system and which provide alternative and
emer gency access to approxi mately 100 nonforest residences.

We reject each of the county's bases for determning
that an exception to Goal 4 is not required, and conclude
t hat an exception to Goal 4 is required to authorize siting
of the proposed bridge term nus and connector road on |and
desi gnated and zoned for forest uses.10

B. Reasons Justifying Goal Exception

ORS 197.732(1)(c)(A) establishes the follow ng standard

for a goal exception:

10The parallel "exception" standards of Criterion 16(3)(a)(ii) nust be
satisfied if "the uses of the new bridge construction would [not] be
limted to the uses allowed in the [F-1 zone]." Criterion 16(3)(a)(i).
The deci sion states:

"* * * To the extent that use of the new bridge nay not be
limted solely to those uses permtted in the [F-1] zone,
[Criterion 16(3)(a)(ii)] is addressed ** * in the follow ng
findings." Record 22-23.

The above quote indicates the county did not find that uses of the new

bridge would be limted to those allowed by the F-1 zone, but rather
applied Criterion 16(3)(a)(ii). In addition, as we deternine under the
sevent h assi gnnent of error, infra, the proposed bridge and connector road
thensel ves are not uses allowed in the F1 zone. Thus, the challenged

deci sion nust denpnstrate conpliance with Criterion 16(3)(a)(ii)(aa) to
(dd) with regard to the proposed bridge and connector road, regardless of
whet her an exception to Goal 4 is required.
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"Reasons justify why the state policy enbodied in
the applicable goals should not applyj.;"

The above statutory requirement is further explained in
OAR 660- 04-020(2)(a) and 660-04-022. OAR 660- 04-020(2) (a)

provi des:

"* * * The exception shall set forth the facts and
assunptions used as the basis for determ ning that
a state policy enbodied in a goal should not apply
to specific properties and situations * * * "

As relevant in this case, OAR 660-04-022(1) states:

"[T] he reasons shall justify why the state policy
enbodi ed in the applicable goals should not apply.
Such reasons include but are not limted to the
fol |l ow ng:

"(a) There is a denonstrated need for the proposed
use or activity, based on one or nore of the
requi renments of Statewide Goals 3 to 19; and

* * %

"% * * * %

"(c) The proposed use or activity has special
features or qualities that necessitate its
| ocation on or near the proposed exception
site."11

The chal |l enged deci si on determ nes a new MKenzie River

crossing is needed for four reasons.12 We address

l1subsection (b) of this section provides an alternative to
subsection (c). However, (b) requires a denonstration that the proposed
site is the only one within the relevant market area at which a particular
resource, upon which the proposed use is dependent, can be obtained. No
party contends this provision is applicable to a goal exception for a new
river crossing, and we do not see that it is.

12These four reasons are set out in findings at Record 23-25. In its
brief, the county argues there are additional findings relevant to the
"reasons" requirenment of ORS 197.732(1)(c)(A) at Record 17, 19, 28-29,
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petitioners' challenges to each of these four reasons bel ow.
However, our review of the county's "reasons" findings is
probl emati c because neither the chall enged decision nor the
argunment in the county's brief specifically addresses the
requi renments of OAR 660-04-022(1), quoted above. W realize
OAR 660-04-022(1) states the reasons adequate to justify a
goal exception "include but are not limted to" those set
out in subsections (a) and (c) of that section. However, in
the absence of some explanation in the decision or the
argunment in the county's brief that it intended to justify
its exception on sone other basis, we wll assunme the
county's findi ngs are i nt ended to satisfy
OAR 660- 04-022(1)(a) and (c). 13
1. Forest Managenent Support
The rel evant findings state:

"* * * The Goodpasture Bridge is a covered wooden
structure with a travel surface of 17.5 feet and a
load limtation of 80,000 pounds. The existing
structure is |limted in its ability to support
heavi er equi pnent. * * *

36-40, 43-45 and 47. Respondent's Brief 12-13. We have reviewed the
additional findings cited by the county and find they add nothing of
significance to the "reasons" findings at Record 23-25 discussed in the
text bel ow

13In general, there is no dispute that a proposed crossing of the
McKenzie River to serve the subject area necessitates a location on and
adj acent to the banks of the relevant portion of the river, as required by
OAR 660-04-022(1)(c). Therefore, our discussion under this subassignnent
of error primarily concerns whet her each of the four reasons relied on in
the chal | enged deci sion satisfies OAR 660-04-022(1)(a).
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"A new bridge is needed to support forest
managenent activities on the approximately 19, 000
acres of resource |land accessed from Goodpasture

Road. [A] wide variety of forest nanagenent
activities will continue to occur in the area
served by Goodpasture Road, including road

bui | ding, harvesting, silvicultural operations,
and fire protection. The Board [of Comm ssioners]
concludes from the evidence submtted [by Chanpion
International, WIlanette Industries, Wyerhaeuser
and Rosboro Lunmber Co.,] that forest managenment
operations wll <continue to occur in the Gale
Creek and Marten Creek drainages and that
alternative access is needed to support those
operations.” Record 23.

Petitioners contend the above findings establish
nothing nore than the existence of a market demand by the
commer ci al timber industry for nore convenient, | ess
expensi ve access to the subject area. Petitioners argue the
county cannot find that the proposed river crossing is
necessary for commercial forest nmanagenent to continue in
the affected area. Petitioners further argue the county has
not denonstrated that any equi pnment necessary for comrerci al
forest managenent operations cannot be noved into the area,
across the existing Goodpasture Bridge (either intact or
partially disassenbled) or overland on higher elevation
routes (al beit perhaps at greater cost or with restrictions
due to weather). According to petitioners, the findings at
Record 24-25 are inadequate to rule out the possibility of
using existing Wyerhaeuser and BLM roads that connect
Goodpasture Road to Deerhorn Road for this purpose

Petitioners contend the county erroneously assumed that the
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private forest roads would have to be acquired and inproved
for general public use, requiring an exception to Goal 4.

The county contends the need for the proposed river

crossing to support f orest managemnment operations is
adequately described in its findings. The county also
ar gues t hat , contrary to petitioners'’ argunent s,

ORS 197.732(1)(c)(A) does not require that the proposed use
be necessary (i.e. essential) for commer ci al f orest
managenent to be carried out in the subject area.

The decision relies, in part, on a need for the
proposed river crossing to support forest managenment
operations in the affected watersheds south of the river
As we understand it, petitioners' argunents anmount to a
contention that the findings are based solely on market
demand, and do not establish "a denmonstrated need for the
proposed use * * * based on one or nore of the requirenents
of Statewide Goals 3 to 19." OAR 660-04-022(1)(a).

W have stated the following wth regard to the

requi rement of OAR 660-04-022(1)(a):

"While nmarket demand alone does not establish

"need," * * * market demand can provide sone
evidence of a 'need" for a use not otherw se
allowed by a resource goal, if other relevant
factors are present. Specifically, we believe OAR

660- 04-022(1)(a) contenplates that the 'need
requirenent my be net based on a showing of
(1) market demand for the proposed use, and
(2) that the county cannot satisfy its obligations
under one or more of Goals 3-19, or the
requirenments of its acknowl edged conprehensive
plan, w thout accommpdating the proposed use at
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t he proposed | ocation. *oxooxn 1000 Friends of
Oregon v. Marion County, 18 O LUBA 408, 413
(1989).

Addi tionally, the county's findings nust address and respond
to specific issues relevant to conpliance with applicable
approval standards that were raised in the proceedings

bel ow. Norvell v. Portland Area LGBC, 43 Or App 849, 853,

604 P2d 896 (1979); Heiller v. Josephine County, 23 O LUBA

551, 556 (1992).

The county's findings are essentially conclusory
statenments that, due to the dinensional and wei ght
restrictions of the existing Goodpasture Bridge, there is a
demand by the tinmber industry for a new river crossing to
transport | ogs and equi pnment in and out of the affected area
south of the river. The findings do not set forth facts
establishing the nature and magnitude of the inpedinent to
forest operations posed by the <current situation, as
required by OAR 660-04-020(2)(a). The findings do not
explain why the county cannot satisfy its obligations under
one or nmore of Goals 3-19, or the requirenents of its
acknow edged conprehensive plan, wthout providing the
proposed use, as required by OAR 660-04-022(1)(a). 1

I n other words, although we agree with the county that

14The findings at Record 35-40 address Criterion 16(3)(d), which
requires conpliance with RCP Transportation Policies 2, 3 and 4. These
findings purport to denpnstrate the proposed river crossing conplies with
these policies. They do not purport to find the proposed river crossing is
required to satisfy the county's planning obligations under these policies.
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ORS 197.732(1)(c) (A and OAR 660-04-022(1)(a) do not require

that it be inpossible to carry out comercial forest

managenent of the subject area wi thout the proposed use, the
county's findings nust show nore than a market demand for
t he proposed use. They must show the magnitude of the
present inpedinent to forest managenent is such that w thout
t he proposed use, the county cannot satisfy its obligations
under one or nore of Goals 3-19 or the requirenents of its
acknowl edged conprehensi ve pl an.

Further, in addressing this standard, the findings nust
respond to rel evant i ssues specifically rai sed by
petitioners below concerning possible neans of |essening or

elimnating this need for the proposed use. Norvel | .

Portland Area LGBC, supra; Heiller v. Josephine County,

supra. Here, the findings fail to respond to relevant
i ssues raised below by petitioners concerning whether the
need for a new river crossing could be mnimzed or
elimnated by wusing smaller, albeit slower or |ess cost
effective forest managenent equi pnent, partially
di sassenbl i ng equipnent for transport, or bringing |arge
equi pnent into the area only at certain tines of the year,

using existing forest roads. 1%

15The findings at Record 24-25 reject the possibility of minimizing or
elimnating the need for the proposed use to support forest nanagenent,
through use of the existing forest roads. However, these findings are
based in part on the assunption that such roads would have to be acquired
and i nproved by the county, and an exception to Goal 4 taken, to allow them
to be used by the general public. What the county nust address in its
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We conclude that because the findings fail to explain
why the proposed use is needed for the county to carry out
its obligations under the goals or its acknow edged plan,
and fail to address relevant issues, this reason cannot be
relied on by the county to justify the proposed goal
exception.

2. Reduced Forest Fire Response Tine

The rel evant findings state:

"The Oregon Departnent of Forestry [(ODOF)] has
primary responsibility for providing forest fire
protection to the area served from Goodpasture
Road. The * * * following statenent from [ ODOF
is] particularly conpelling:

""Timely response for suppression of
wldfire on the south side of the
McKenzie River is critical. Thousands
of acres of valuable tinberland, as well
as honmes and i nprovenents, can currently
be readily accessed only by t he
Goodpasture Bridge. [ The] response tine
from our Hol man station to t he
Goodpasture Bridge is approximately 15
to 20 mnutes. A bridge near Bear Creek
woul d reduce the access time to the
south side of the MKenzie River by 10

to 15 m nutes. In a fire enmergency this
could beconme critical.' * * *" Record
23- 24.

Petitioners contend the above findings are inadequate

because they do not establish that ODOF's current forest

findings is whether the existing forest roads connecting Goodpasture and
Deerhorn Roads could be used by the affected tinmber conpanies to transport
equi prent and logs in and out of the subject area, thereby |essening or
elimnating the inpedinments caused by use of the existing Goodpasture
Bri dge and, consequently, the need for a new river crossing to support
forest managenent.
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fire response tine fails to neet any m nimm standard for
forest fire suppression response tine. Petitioners also
argue the finding is underm ned by testinony from the chief
of the MKenzie Rural Fire Protection District (RFD) that a
new river crossing closer to the existing bridge would be
preferable, because residential developnent is concentrated
al ong the western portion of Goodpasture Road. Record 749.

Petitioners do not challenge the above quoted findings
that a new river crossing at the proposed |ocation would
decrease the ODOF forest fire response tinme by 10 to 15
m nutes, and that such a reduction "could beconme critical”
in a fire enmergency. 16 Additionally, we agree with the
county that neither statutory nor rule "reasons" standards
require the county to denonstrate that current ODOF forest
fire response time is below some established m ninmum
standard. What is lacking fromthe findings, however, is an
expl anati on of how, by reducing ODOF's forest fire response
time, the proposed use will enable the county to carry out
its obligations under one or nore of Goals 3-19 or its
acknowl edged RCP provi sions.

3. Alternative Access to Residences
The rel evant findings state:

"[ The Goodpasture Bridge] is subject to blockage,

16\Whet her the county properly considered alternative |ocations for the
proposed river crossing is addressed under the foll owing two subassi gnnents
of error.
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in which case access to the area served by
Goodpasture Road can be conpletely obstructed.

"k *x * * *

"There are approximately 100 residences sited in
devel oped and commtted [exception] areas along
the western portion of Goodpasture Road. There
are also recreational | nprovenents. If the
exi sting Goodpasture Bridge is blocked for any
reason, access to these inprovenents is conpletely

bl ocked. [Plrovision of alternative access to
Goodpasture Road is needed. That access will be
available to residents if the existing bridge is
bl ocked. It will also be inportant for energency
vehicle access."” Record 23-24.

Petitioners contend this reason is based on a totally
specul ative concern that Goodpasture Bridge nay soneday be
bl ocked. Petitioners argue there is no evidence that this
has happened in the past or that it is reasonably likely to
occur in the future. Petitioners also argue the county
inproperly failed to consider the possibility of wusing
exi sting forest roads for enmergency access to the residences
in question, in the renote |ikelihood of tenporary bl ockage
of the Goodpasture Bridge. 1’

The county adopted detailed findings addressing the
possibility of elimnating this reason for a new river
crossing by wusing existing forest roads for alternative

public road access to the residences al ong Goodpasture Road.

17Wth regard to this and the following reason, petitioners also argue
the county should have considered the possibility of building a new,
| arger, fireproof bridge adjacent to the existing bridge, in the sanme
right-of-way. This argument is addressed under the follow ng subassi gnnent
of error concerning alternative |ocations for the proposed river crossing.
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Record 23-25. The county rejected the three possibilities
it considered because each involved considerably nore road
construction and larger Goal 4 exception areas than the
proposed new bridge. Petitioners do not explain how these
findings fail to address the issue they raised bel ow, and we
do not see that they do.

As petitioners point out, the findings nerely assune
that if Goodpasture Bridge is blocked, alternative access
wi |l be needed. The findings do not purport to establish
any likelihood that Goodpasture Bridge nmay beconme bl ocked.
Mor eover, the findings do not explain why the county cannot
satisfy its obligations under any of Goals 3-19 or the
requi renments of its acknow edged conprehensive plan unless
it provides alternative access to these 100 residences.
OAR 660- 04- 022( 1) (a).

4. Reduce Damage to Goodpasture Bridge

The rel evant findings state:

"* * *  The (Goodpasture Bridge is a covered wooden
structure with a travel surface of 17.5 feet and a

load limtation of 80,000 pounds. The existing
structure is |limted in its ability to support
heavi er equi pnment . It is also subject to dammge,

particularly from tail swing of |oaded |og trucks
exiting the structure. * * *

"k X * * *

"Removal of logging traffic and other heavy
equi pmrent from the covered Goodpasture Bridge wll
reduce pot enti al damage to t hat hi storic
structure."” Record 23-24.

Petitioners contend the county's findings do not
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denonstrate that continued use of the existing bridge by
logging traffic is inconpatible with preservation of the
hi storic structure. According to petitioners, the county
failed to adopt findings explaining the causes of or
potential for such damage, or the character of the danage
feared. Petitioners also argue the county failed to address
the relevant issue they raised below concerning use of
structural solutions such as ballards or traffic islands to
control the rate and radius of turns by log trucks.
Record 308.

We agree with petitioners that if the county wi shes to
rely on the reduction of damage to Goodpasture Bridge as a
reason justifying a goal exception, it nust consider the
issue they raised below concerning the possibility of
reducing or elimnating this need through structural
protection neasures. W note the findings also fail to
explain the |ikelihood of danage to the existing bridge from
log trucks and the degree to which use of the existing
bridge by log trucks will be |lessened or elimnated by
construction of a new river crossing. Addi tionally, the
findings do not explain how reducing the threat of damage to
Goodpasture Bridge will enable the county to carry out its
obligations wunder one or nore of Goals 3-19 or its
acknowl edged RCP provi sions.

5. Concl usi on

As the challenged decision states, and the county
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argues in its brief, its four reasons justifying an
exception to Goal 4 are cunulative and interrelated.
Record 24; Respondent's Brief 13. We concl ude above there
are deficiencies in the findings explaining each of the
county's reasons. Thus, the county failed to conmply wth
ORS 197.732(1)(c) (A, OAR 660- 04- 020(2) ( a) and
660-04-020(1)(a). This subassignnent of error is sustained.

C. Sites Not Requiring New Goal Exception Cannot
Reasonabl y Accommpdate Use

ORS 197.732(1)(c)(B) establishes the follow ng standard
for a goal exception:

"Areas which do not require a new exception cannot
reasonably accommodate the usep.;"

Under this subassi gnnent of error we consi der
petitioners' argunment s t hat t he county i nadequat el y
considered alternative locations for a new river crossing
whi ch do not require a new goal exception.

1. New Bridge in Existing Alignnment

Petitioners contend they raised below the issue of
building a new, larger fireproof bridge next to the existing
historic bridge, in the same alignnment. Record 307
Petitioners argue the county has taken other historic
covered bridges out of service and built an adjacent

servi ceabl e bridge. Petitioners contend the county should
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have addressed this issue in its findings.18

This issue is relevant, and was raised by petitioners
bel ow. W are cited to no findings in the challenged
deci sion addressing this issue. This subassignnment of error
IS sustained.

2. Tom Creek Site

The Tom Creek crossing site is |ocated at approxi mately
river mle 28.0, 2.5 mles upstream from the Goodpasture
Bridge and 3.5 mles downstream fromthe proposed Bear Creek
Cr ossi ng. At this site, both ends of the bridge, and the
connector road to Goodpasture Road, would be built on |and
desi gnated and zoned for rural residential use and already
t he subject of exceptions to Goals 3 and 4.

The decision's four reasons for rejecting the Tom Creek

crossing site "as a viable alternative" are sunmarized

bel ow
1. Use of Tom Creek site requires acquisition
and renpval of an existing residence.
2. The new river crossing and connector road

woul d be | ocated |l ess than 200 feet from four
resi dences and within 300 feet of two other

18The petition for review raises this issue under petitioners' "reasons"
subassi gnnent of error. Petition for Review 12. Neverthel ess, because the
i ssue concerns an alternative |location for the proposed new river crossing,
we address it here. However, in addressing it under the subassignnment
concerning ORS 197.732(1)(c)(B), we do not conclusively determ ne that a
new bridge adjacent to the existing bridge would not require a new goal
exception. That is for the county to deternine. If the county decides
that placing a new bridge adjacent to the existing bridge would require a
new goal exception, then the county should consider this alternative
| ocati on under ORS 197.732(1)(c)(C), discussed infra.
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resi dences, and would have a "substanti al
i npact" on these residences.

3. Requires crossing Tom Creek, a Class |
stream Tom Creek spawning areas are |ocated
sout h of Goodpasture Road. However, the new

construction would enhance public access to
the portion of Tom Creek between Goodpasture
Road and the MKenzie River, which could
threaten fish mgrating to the spawning
ar eas.

4. Tom Creek |ocation does not provide the
separation between crossings and | oop escape
route preferred by ODOF in event of a fire
enmergency. Record 26-27.

Petitioners contend the county findings sunmarized
above are not adequate to denonstrate the Tom Creek site
"cannot reasonably accommmodat e" t he pr oposed bri dge
Crossi ng. Sone of petitioners' argunents are based on
conparing findings and evidence concerning the Bear Creek
and Tom Creek sites. 19

The county argues that ORS 197.732(1)(c)(B) does not
requi re conpari son of alternative sites not requiring a goa
exception to the chosen site and, therefore, petitioners’
argunments that inpacts of the proposed use at the Tom Creek
and Bear Creek sites are the sanme or simlar are irrelevant.
As a prelimnary matter, we consider whether conparison of

the inmpacts and utility of the proposed use at the Tom Creek

19Wth regard to reasons 2 and 3 above, petitioners contend the county
has not denonstrated that the adverse inpacts found at the Tom Creek site
are greater than those at the Bear Creek site. Wth regard to reason 4,
petitioners conplain the deci sion does not conparatively evaluate the val ue
of crossings at the two sites for their utility in fire protection
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site with those at the selected (Bear Creek) site, 1is
rel evant to det er m ni ng conpl i ance W th
ORS 197.732(1)(c)(B).

This Board is authorized to determne whether the
county's findings and reasons satisfy the standards of
ORS 197.732(1). ORS 197.732 (6)(b). However, neither
ORS 197.732(1)(c)(B) nor OAR 660-04-020(2)(b) defines the
term "cannot reasonably accommpdate.” We interpret this
term in the context of the other statutory goal exception
st andar ds.

Overall, the statutory standards are difficult to
satisfy and, therefore, favor conpliance with the goals,
rat her than approval of exceptions to the goals. Furt her,
the standards for a reasons exception treat alternative
sites that require a goal exception and alternative sites
that do not require a goal exception quite differently. The
standards favor the chosen exception site over other sites
that also require a goal exception.20 On the other hand, we
believe the standards express a preference for using an
alternative site that does not require a goal exception.

See 1000 Friends of Oregon v. WMarion County, 24 Or LUBA 20,

26, rev'd other grounds, 116 Or App 584 (1992). This neans

close calls favor a site that does not require a goal

20A  chosen site satisfies ORS 197.732(1)(c)(C) so long as the
consequences of locating the proposed use at the chosen site are "not
significantly nore adverse" than the consequences of |ocating the proposed
use at another site also requiring a goal exception.
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exception. If such a site is a reasonable alternative for
t he proposed use, a goal exception is not justified. 1000

Friends of Oregon v. Metro Service Dist., 18 O LUBA 311,

330 (1989). Thus, conparison of the inpacts and utility of
t he proposed use at such an alternative site to those at the
chosen exception site is relevant to determ ni ng whet her the

alternative site can reasonably accompbdate the proposed

use.

Wth regard to reason 2 above, petitioners first argue
the findings are inadequate because they fail to describe
the nature or extent of the "substantial inpact"” that a
river crossing at the Tom Creek site would have on the six
residences within 400 feet. W agree.

Petitioners next point out the challenged decision
concludes the proposed Bear Creek crossing is conpatible
with a residence |ocated approximately 400 feet away and
four additional residences "in the general vicinity of the
Bear Creek crossing."” Record 32. In this regard, the

county found:

"* * * There may be sonme increase in noise as a
result of the crossing particularly when trucks
| eave the connecting road and accelerate to enter
t he hi ghway. However, * * * the increase would be
episodic in nature, of limted duration, and nust
be viewed in the context of normal vehicul ar noise
| evel s associated wth trucks, passenger and
recreational vehicle use of the highway which
occurs on a constant basis." 1d.

Petitioners maintain the same can be said with regard to the

inpacts of a Tom Creek crossing on nearby residences.
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Petitioners argue the county nust explain why it believes
i npacts on neighboring rural residences from a river
crossing at the Tom Creek site would be significantly nore
adverse than at the Bear Creek site, and cannot be
mtigated. Once again, we agree with petitioners.

Wth regard to reason 3 above, petitioners argue this
concern about adverse inpacts on fish habitat from enhanced
public access 1is speculative, applies equally to the
proposed river crossing site, and could be mtigated by
using structural neasures to discourage access. We agree
with petitioners that if the county w shes to rely on
adverse inpacts on fish habitat due to enhanced public
access as a reason for concluding that the Tom Creek site
cannot reasonably accommpdate the proposed use, it nust
explain why and to what extent this adverse inpact 1is
greater at the Tom Creek site, conpared to the chosen site,
and why it cannot reasonably be mtigated.

Wth regard to reason 4 above, petitioners argue the
record does not support the county's conclusion that a river
crossing at the Tom Creek site "does not provide the
separati on between crossings and | oop escape route preferred
by [ODOF] in event of a fire energency.” According to
petitioners, the ODOF letter in the record does not address
whether a Tom Creek crossing wuld provide adequate
separation between crossings and an adequate |oop escape

route. Record 821. Petitioners also argue the record shows
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t he McKenzie RFD chief prefers a Tom Creek crossing for fire
protection access, because it is closer to nobst of the
existing residential developnent along Goodpasture Road.
Record 749

Two of the reasons relied on by the county to justify
this exception, discussed above, are inproved ODOF forest
fire response capability and provision of alternative
enmergency access to the 100 residences along Goodpasture
Road. If the county wishes to rely on inability to satisfy
these needs as a basis for concluding the Tom Creek site
cannot reasonably accommopdate the proposed river crossing,
it must explain in its findings to what extent a crossing at
the Tom Creek will or will not result in inproved ODOF
forest fire response capability and provision of alternative
enmergency access to the 100 residences along Goodpasture
Road, and denonstrate the proposed Bear Creek crossing
better accommbdat es these needs. 2!

We conclude above that the county's findings wth
regard to reasons 2, 3 and 4 cannot be relied on to concl ude
the Tom Creek site cannot reasonably acconmmpdate the
proposed use. The remaining reason is that wunlike the
proposed river crossing at the Bear Creek site, a crossing

at the Tom Creek site would require "acquisition and renoval

21\ agree with petitioners that the ODOF letter says nothing wth
regard to whether or to what extent a crossing at Tom Creek would reduce
forest fire response tinme and provide an adequate separation and | oop
escape route. Record 821.
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of an existing residence." Record 26. We agree wth
petitioners that this reason is insufficient to establish
that the Tom Creek site cannot reasonably accompdate the
proposed use. ORS 197.732(6)(b).

Thi s subassi gnnent of error is sustained.

D. ESEE Consequences Not Significantly Mre Adverse
Than Sites Requiring Goal Exception

ORS 197.732(1)(c)(C) establishes the follow ng standard
for a goal exception:

"The |l ong term environnmental, econom c, social and
energy [(ESEE)] consequences resulting from the
use at the proposed site with neasures designed to
reduce adverse inpacts are not significantly nore
adverse than would typically result from the sanme
proposal being located in areas requiring a goal
exception other than the proposed site[.;"

The provisions of ORS 197.732(1)(c)(C) are inplenented by
OAR 660- 04- 020(2) (c).

The chal | enged deci sion includes findings conparing the
ESEE consequences of the proposed use at the proposed Bear
Creek crossing site with those at three other crossing sites
(Whitewater B, Forest Service and Rennie Landing) that also
require an exception to Goal 4. 22 Recor d 28-31.

Petitioners chall enge the adequacy of these findings.

22The Witewater B site is slightly upstream fromthe Tom Creek site, on
the portion of Goodpasture Road that is already developed as a ninor
col l ector. The Forest Service site is located at river nile 30.5,
approximately one mle downstream fromthe sel ected Bear Creek site, on the
one-1lane, gravel portion of Goodpasture Road. The Rennie Landing site is
| ocated at river mile 32.0, approximtely one-half nmle upstream from the
Bear Creek site, also on the one-lane, gravel portion of Goodpasture Road.

Page 32



© 00 N oo 0o b~ w Nk

[
=)

12
13
14
15
16
17
18

19
20
21

22
23
24

25
26
27
28
29
30

1. Three Additional Sites
Petitioners contend the county should have included in
t he anal ysi s required by ORS 197.732(1)(c) (0O t hree
additional alternative river crossing sites (Witewater A,
Hel frich Landi ng, Deer Creek) for which the county perforned
a prelimnary analysis. Petitioners argue they requested
bel ow that these three additional sites be included in the
county's anal ysis. Record 309. Petitioners argue the
chall enged decision fails to give any explanation for its

failure to include these three sites.

As relevant here, OAR 660-04-020(2)(c) provides:

tRox % A detail ed eval uati on of specific
alternative sites is not required unless such
sites are specifically described with facts to
support the assertion that the sites have
significantly fewer adverse inpacts during the
| ocal exceptions proceeding. * * *" (Enmphasi s
added.)

Petitioners' request below that these three additional
sites be included in the county's analysis consists of the
fol |l ow ng:

"The county needs to conduct this [ ESEE
consequence] analysis for all eight sites * * * "
Record 309

There is no dispute that the three sites were specifically
descri bed below, as the county did include these sites in
its prelimnary analysis. Record 620-734. However

petitioners do not assert that |ocating the proposed use at
any of these sites would produce significantly fewer

i npacts, identify where such an assertion was made bel ow, or
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cite facts in the record supporting such an assertion.
Consequently, we agree with the county that under the above
portion of OAR 660-04-020(2)(c), it is not required to
eval uate the ESEE consequences of |ocating the proposed use
at any of these three sites.

Thi s subassi gnnent of error is denied.

2. Fi ndi ngs Required by OAR 660-04-020(2)(c)
OAR 660-04-020(2)(c) provides, in relevant part:

"* * * The exception shall include the reasons why
the [ESEE] consequences of the use at the chosen
site are not significantly nore adverse than woul d
typically result from the sanme proposal being
| ocated in areas requiring a goal exception other
than the proposed site. Such reasons shal
include but are not limted to, the facts used to
determ ne which resource land is | east productive;
the ability to sustain resource uses near the
proposed use; and the |ong-term econom c inpact on
t he general area caused by irreversible renoval of
the land from the resource base. * ok oxn
(Enphasi s added.)

Petitioners contend the challenged decision does not
include the findings required by the above enphasized
portions of OAR 660-04-020(2)(c). Petitioners also argue
such findings nmust consider not only the resource |and that
woul d be used for a bridge and connector road at each site,
but also any resource land that would be renoved from the
resource base as a result of reclassifying and w dening
rel evant portions of the existing one-lane, gravel section
of Goodpasture Road.

The county does not contend its ESEE consequences
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anal ysi s i ncl udes t he findings required by
OAR 660-04-020(2)(c) at issue here. Rat her, the county

argues as foll ows:

"* * * The resource |and affected by all but one
of the alternatives is essentially identical.
Record 735-826. That includes the overland routes
as well as all of the bridge crossing sites. The
i npact on resource use at the proposed site and
others would be mnimal at best, given the nature
of the use in the proximty. * * *" Respondent's
Brief 17.

W agree with petitioners that the county's Goal 4
exception inproperly fails to include the findings required
by the identified portions of OAR 660-04-020(2)(c). W also
agree with petitioners that such findings nust include
consi deration of any resource |land that would be renopved
from the resource base as a result of reclassifying and
wi deni ng relevant portions of the existing one-|lane, gravel
section of Goodpasture Road.

Thi s subassi gnnent of error is sustained.

3. Costs of Road | nprovenents
As rel evant here, OAR 660-04-020(2)(c) provides:

"* * * (Other possible [long-term ESEE] i npacts
include the effects of the proposed use * * * on
t he costs of inproving roads * * *,

Petitioners argue the county's analysis of economc
i npacts of |locating the proposed use at the selected and
alternative sites should include <costs associated wth

improving the relevant portions of the one-lane unpaved
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section of Goodpasture Road. 23

The county argues nothing in the challenged decision
aut horizes significant inprovenents to, or requires w dening
of, the 1.2 mle section of Goodpasture Road. It is unclear
whet her the county also argues the costs of inproving
rel evant portions of Goodpasture Road are included in its
conpari son of the ESEE consequences of |ocating the proposed
use at alternative sites pursuant to ORS 197.732(1)(c)(C).

We agree with petitioners t hat under
OAR 660-04-020(2)(c), the county's <consideration of the
| ong-term econom ¢ inpacts of locating the proposed use at
alternative sites nust include the costs of inprovenents to
Goodpasture Road that would ultimately be incurred due to
| ocating the proposed use at a particular site. This is so,
even t hough such inprovenents are not thensel ves approved by
t he chall enged deci sion. The county's analysis of the
econom ¢ consequences of alternative sites does not include
such findings. Record 29. The county does conpare the
"total costs" of wusing the Forest Service and Bear Creek

sites in its findings on Criterion 16(2) at Record 22.24

23petitioners state only the Bear Creek alternative requires
i mprovenents to Goodpasture Road. However, the county points out, and we
agree, that use of the Forest Service, Bear Creek, or Rennie Landing site
woul d involve inmproving varying lengths of the existing one-|ane, unpaved
section of Goodpasture Road.

24guppl emental findings revise the Bear Creek cost figure to reflect an
i ntended change in bridge design. Record 49-52.
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However, these findings do not include figures for the
Rennie Landing and Witewater B sites, and we cannot
determne from these findings whether t hey i ncl ude
associ ated costs of inmproving Goodpasture Road. 25

Thi s subassi gnnent of error is sustained.

E. Conpatibility

ORS 197.732(1)(c)(D) establishes the follow ng standard
for a goal exception:

"The proposed wuses are conpatible wth other
adj acent uses or wll be so rendered through
measur es designed to reduce adverse inpacts.”

Petitioners contend the <county's findings fail to
explain why increased traffic along the one-lane gravel
portion of Goodpasture Road, and the eventual inmprovenent of
t hat portion of Goodpasture Road to mnor collector
standards, due to the proposed river crossing, wll be
conpatible with continued managenent of the forest |and on
either side of the road for forest uses. Petitioners state
"[t]he <county's finding that logging and recreationa
traffic already use this road ignores the point that the
amount of general public traffic will increase dramatically
with the opening of the bridge and the road inprovenent."
Petition for Review 18. Petitioners argue the record

includes testinmony from the ODOF and MKenzie RFD regarding

25However, we note petitioners cite portions of the record indicating
the costs of inproving Goodpasture Road to mnor collector standards are
not included in the "total costs" conparison at Record 22. Record 744-46.
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1 the increased risk of fire.

2 The county's findings regarding conpatibility of the
3 proposed use with other uses of land on the south side of
4 the McKenzie River, in their entirety, are:

5 "Land south of the MKenzie River at the Bear

6 Creek crossing is devoted entirely to forest use.

7 The crossing itself will involve approximtely 125

8 f eet of connecting road between the Dbridge

9 structure and the existing Goodpasture Road.
10 [T]raffic using the Bear Creek crossing will have
11 no greater effect on adjacent |and uses south of
12 t he river t han does exi sting | oggi ng and
13 recreational traffic that uses that portion of
14 Goodpasture Road." (Enphasis added.) Record 31
15 We agree with petitioners that the above findings are
16 inperm ssibly conclusory. The findings do not explain
17 whether and to what extent the county believes traffic on
18 Goodpasture Road will be affected by the proposed Bear Creek
19 river crossing. The enphasized finding does not explain why
20 the county believes that traffic on Goodpasture Road, wth
21 the new river crossing, wll have no greater effect than
22 existing traffic on that road.
23 Thi s subassignnent of error is sustained.
24 The first and third assignnments of error are sustained,
25 in part.
26 SECOND ASSI GNMENT OF ERROR
27 St at ut e, goal and administrative rule provisions
28 «clearly require that the findings and reasons justifying a
29 goal exception be adopted as  part of the county
30 conprehensive plan. ORS 197.732(8); Goal 2, Part 11
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definition of "exception;" OAR 660-04-000( 2) and
660-04-015(1); Caine v. Tillanpok County, 22 O LUBA 687,

694 (1992); DLCD v. Josephine County, 18 Or LUBA 88, 90 n 1

(1989); Johnson v. Tillanpok County, 16 Or LUBA 855, 859-60

(1988). Petitioners argue the county failed to adopt its
Goal 4 exception findings as part of the RCP.

Section 2 of the chall enged ordi nance provi des:

"This anmendnment to the RCP includes exceptions to
Statewide Planning Goals pertaining to forest

| ands, open space and scenic resources. Fi ndi ngs
* * * jin support of this amendnent are included as
Exhibit 2 of this Ordinance. The findings are
based on evidence in the record that explain [sic]
why these exceptions are warranted, as well as
arguenents [sic] why exceptions to Goals 4 and 5
are unnecessary." Record 14.

The county argues the above |anguage anends the RCP to
include the findings of fact and statenent of reasons
supporting its exception to Goal 4.

Al t hough the above quoted | anguage states the adopted
RCP anendnment "includes exceptions to" Goals 4 and 5,
neither the ordinance itself nor the attached exhibits
identify what is included in, or what land is the subject
of, these exceptions.26 The Exhibit 2 referred to above is
entitled "Findings in Support of Ordinance No. PA 1032."
Exhibit 2 includes not only findings addressing RCP
Criterion 16(3)(a)(ii)(aa) to (dd) (which parallel the

26For instance, we are unable to locate any map or |egal description
that depicts the specific property to which the adopted exception to Goal 4
applies. OAR 660-04-005(1)(a).
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26

"reasons" goal exception criteria of ORS 197.732(1)(c)(A) to
(D)), but also findings that an exception to Goal 4 is
unnecessary, findings addressing the other provisions of
Criterion 16, and findings addressing other applicable RCP
and Lane Code (LC) provisions. Additionally, it is unclear
whet her the above quoted | anguage adopts Exhibit 2 as part
of the RCP, or nerely adopts it as findings in support of
t he chal | enged ordi nance. In view of this uncertainty, we
agree with petitioners that the above quoted | anguage does
not anmend the RCP to include the findings and reasons
justifying the adopted exception to Goal 4, as required by
ORS 197.732(8), Goal 2, Part |1, and OAR 660-04-000(2) and
660- 04- 015( 1) .
The second assi gnnent of error is sustained.

FOURTH THROUGH SI XTH ASSI GNMENTS OF ERROR

In these assignnments of error, petitioners argue the
chal | enged decision fails to conmply with Criterion 16(2),
16(3)(b) and 16(3)(c), respectively. However, the county
contends petitioners waived these issues by failing to raise
themin the |ocal proceedings. Petitioners mke no response
to the county's contention.

VWhere a party contends that issues petitioners seek to
raise before LUBA were not raised during the |ocal
proceedi ngs, and petitioners neither identify where in the
record the issues were raised below nor claim the |oca

governnment failed to follow the procedures required by
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ORS 197.763, petitioners may not raise the issues for the
first time before LUBA. ORS 197.763(1), 197.835(2);
Broetje-MLaughlin v. Clackamas County, 22 Or LUBA 198, 206

(1991); Wethers v. City of Portland, 21 O LUBA 78, 92

(1991).

The fourth through sixth assignments of error are
deni ed.
SEVENTH ASSI GNMENT OF ERROR

Petitioners observe that the site of the proposed
bri dge and connector road remains zoned F1. Petitioners
contend that, regardless of whether an exception to Goal 4
is properly adopted, the proposed bridge and connector road

are not allowed in the F-1 zone. See Schrock Farns, Inc. v.

Li nn County, 25 O LUBA 187, aff'd 121 O App 561 (1993)

(Schrock Farns). Petitioners argue that, contrary to the

county finding at Record 47, LC 16.210(3)(q) does not
aut horize the building of new roads or bridges in the F1
zone, but rather restates the inprovenents to existing roads
that are allowed in a forest zone under OAR 660-04-025(4) (u)
and ORS 215.213(2)(q) through (s).

The chal | enged deci sion states:

"[T]he F-1 zone does not Ilist bridges at any
location in the county and there are nunerous
bri dges | ocat ed on F-1 property. ok ok
LC 16.210(3)(q) permts public road and highway
pr oj ect s. The * * * —authorization found at
LC 16.210(3)(q) enconpasses t he Bear Cr eek
crossing and * * * amendnent to the Lane Code is
not required. * * *" Record 47.
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Petitioners' assignnment of error is based on their
contention that, regardless of whether an exception to
Goal 4 for the proposed bridge and connector road is
properly adopted, the zoning applied to the site of the
proposed bridge and connector road nust allow those uses.
The county does not dispute this point, and we agree as

well. Schrock Farnms, supra, 25 Or LUBA at 193-94. However,

the county contends we nust affirm its interpretation of
LC 16.210(3)(q) as allowing the proposed bridge and
connector road in the F-1 zone, because that interpretation
is not inconsistent with the | anguage or purpose of the code

provision. Clark v. Jackson County, 313 Or 508, 836 P2d 710

(1992).

Under recent legislation, we are not required to affirm
the county's interpretation of its own code provision if
that interpretation "[i]s contrary to a state statute, |and
use goal or [adm nistrative] rule that the [code provision]
i mpl ements. " O Laws 1993, ch 792, 8§ 43(4).
LC 16.210(3)(qg)(i) to (iii) are worded virtually identically
to ORS 215.213(2)(q) to (s). LC 16.210(3)(qg) clearly was
adopted to inplenment the provision of OAR 660-04-025(4) (u)
allowing "[p]ublic road and hi ghway projects as described in
ORS 215.213(2)(q) through (s)" on forest zoned | ands. As we
explain above under section A 2 of the first and third
assi gnnent s of error, OAR 660-04-025(4) (u) and
ORS 215.213(2)(q) to (s) do not authorize |ocation of the
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proposed bridge and connector road on forest zoned | and.
Thus, t he county's I nterpretation IS contrary to
OAR 660- 04- 025(4) (u) and ORS 215.213(2)(q) to (s), which
LC 16.210(3)(qg) inplenents, and cannot be affirnmed.
Additionally, the county argues for the first time in
its brief that the proposed bridge and connector road are
also allowed in the F1 zone under another code provision,
LC 16.210(3)(2z2). However, the chall enged decision does not
i nterpret LC 16.210(3)(z). 27 Under Gage V. City of

Portland, 123 Or App 269, _ P2d _ (1993), and Weks V.
City of Tillamook, 117 O App 449, 453-54, 844 P2d 914

(1992), this Board may not interpret the county's code in
the first instance. Ordinarily, this neans we would remand
the challenged decision to allow the county to interpret
LC 16.210(3)(z) in the first instance. However, in this
case, it is ~clear that LC 16.210(3)(z) inplenents the
virtually identically wor ded provi si ons of OAR
660- 04- 025(3) (h) and ORS 215.213(1)(m to (p). Thus, if
interpreting LC 16.210(3)(z) to allow the proposed bridge
and connector road is contrary to these statutory and rule
provi sions, such an interpretation of LC 16.210(3)(z) could
not be affirnmed. Therefore, to avoid unnecessary delay in

reaching finality in this mtter, we determ ne whether

27To be reviewable by LUBA, a local governnent's interpretation of its
regul ati ons must be provided in the chall enged decision or the supporting
findings, not in the local governnent's brief. Eskandarian v. City of
Portland, __ O LUBA ___ (LUBA No. 93-012, Cctober 15, 1993), slip op 15.
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1 OAR 660-04-025(3)(h) and ORS 215.213(1)(m to (p) allow the
2 proposed bridge and connector road in a forest zone.

3 OAR 660-04-025(3)(h) states the following use my be
4 allowed outright on forest zoned | ands:

5 "Wdening of roads within existing rights-of-way

6 in conformance with the transportation el enment of

7 acknow edged conpr ehensi ve pl ansy, | i ncl udi ng

8 public road and highway projects as described in

9 ORS 215.213(1)(m t hr ough (P)r-1" (Enmphasi s
10 added.)
11  ORS 215.213(1)(m through (p) list the followng types of
12 road projects:
13 "(m Clinmbing and passing lanes within the right

14 of way existing as of July 1, 1987.

15 "(n) Reconstruction or modi fication of public

16 roads and hi ghways, not including the

17 addition of travel lanes * * *,

18 "(o0) Tenporary public road and highway detours

19 that wll be abandoned and restored to
20 original condition or use * * *,
21 "(p) Mnor betternment of existing public road and
22 hi ghway rel ated facilities, such as
23 mai nt enance yards, weigh stations and rest
24 areas, wthin right of way existing as of
25 July 1, 1987, and contiguous public-owned
26 property wutilized to support the operation
27 and mai nt enance of public r oads and
28 hi ghways. "
29 The portion of OAR 660-04-025(3)(h) enphasized above

30 indicates this provision authorizes only the wdening of

31 existing roads in forest zones, not construction of a new

32 Dbridge and connect or road. OAR 660- 04-025(3) (h)

33 additionally authorizes the —road projects listed in
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ORS 215.213(1)(m to (p). These statutory provisions
authorize (1) construction of addi ti onal clinmbing and
passing |l anes; (2) reconstruction or nodification of public
roads and highways; (3) tenporary detours; and (4) m nor
betternent of existing public road and highway related
facilities such as mintenance yards, weigh stations and
rest areas. Wth the exception of ORS 215.213(1)(0o), which
aut horizes tenporary detours, these provisions all refer to
exi sting roads. Construction of a new bridge termnus or a
new road to connect that bridge to an existing road is not
within any of the above categories. Consequently, a county
interpretation of LC 16.210(3)(z) as allowng the proposed
new bridge and connector road on F1 zoned |and would be
contrary to OAR 660-04-025(3)(h) and ORS 215.213(1)(m to
(p), and could not be affirned.

The seventh assignnment of error is sustained.
El GHTH ASSI GNMENT OF ERROR

OAR Chapter 660, Division 12 is LCDC s Transportation
Pl anning Rule (TPR). OAR 660-12-055(2) requires the county
to adopt a Transportation System Plan (TSP) and inpl enenti ng
measures by May 8, 1996. OAR 660-12-010 through 660-12-050
establish standards for the adoption of such TSPs and
i mpl ementi ng neasures. Petitioners contend the chall enged
decision fails to conmply with several provisions of these
rul es.

In Bicycle Transportation Alliance . WAshi ngt on
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Count y, O LUBA ___ (LUBA Nos. 92-213, 92-214 and

92- 215, Decenber 21, 1993) (Bicycle), we considered whether
the standards of OAR 660-12-010 through 660-12-050 are
applicable to conprehensive plan and |and use regulation
amendnents adopted prior to the deadline established by

OAR 660-12-055. W stated:

mkokx OAR 660-12-010(2) specifically envisions
that a local government nay designate existing
"plans and progranms’' as part or all of its TSP.

However, * * *  some reasonably definite and
specific action by the |ocal governnment to
desi gnat e or i ncor porate t hose ' pl ans and
pr ogr ans’ as part or al | of its TSP is
contenpl ated by the TPR. * * *" Bicycle, slip op
at 13.

We concluded the adequacy of any new plan or regulation
provisions, or of any existing plans and regulations
desi gnated and incorporated as part of a |ocal governnment's
TSP, to conmply with OAR 660-12-010 t hrough 660-12-050 can be
challenged at the time the |ocal governnment acts to
desi gnate new or existing plans and regulations as its TSP
in the manner required by OAR 660-12-010(2). We also
concluded that prior to such |ocal governnment action, any
chall enge to adoption of a plan or regulation anmendnment
based on failure to conmply with the TSP requirenments of
OAR 660-12-010 through 660-12-050 1is premature. Id.,
slip op at 18-109.

In this case, there is no contention that the

chal | enged deci sion constitutes the county's adoption of, or

desi gnation of existing plans and progranms as, its TSP.
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Consequently, OAR 660-12-010 through 660-12-050 are not
standards for the challenged decision, and this assignnment
of error provides no basis for reversal or renmand.

The ei ghth assignnment of error is denied.

o A W N P

The county's decision is remanded.
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