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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
SHARON LANE
Petitioner, LUBA No. 93-139

FI NAL OPI NI ON
AND ORDER

VS.

CI TY OF KLAMATH FALLS,

N N N N N N N N N

Respondent .

Appeal fromCity of Klamath Falls.

M chael L. Spencer, Klamath Falls, filed the petition
for review and argued on behalf of petitioner.

Jeff Ball, City Attorney, Klamth Falls, filed the
response brief and argued on behalf of respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON,
Referee, participated in the decision.

AFFI RVED 12/ 21/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the city council denying
a request to vacate a portion of a city street.
FACTS

The Hawt horne Street right-of-way intersects Hi ghway 97
at a right angle. However, the inproved portion of
Hawt horne Street north of H ghway 97 termnates in a
cul - de-sac, a short distance from Hi ghway 97. The
uni nproved portion of the Hawthorne Street right-of-way
bet ween the current term nus of Hawt horne Street and Hi ghway
97 is the subject of the chall enged deci sion. There is no
di spute that the portion of the street sought to be vacated
is not currently used by the city as a roadway.

Petitioner owns two residentially zoned | ots which abut
t he Hawt horne Street cul-de-sac. The lots are level for a
short distance adjacent to the cul;-de-sac and then sl ope
steeply away fromthe cul-de-sac. Petitioner states that at
the tinme she purchased the | ots, she understood certain pins
in the mddle of the cul-de-sac indicated the borders of her
| ots. Petitioner contends she understood her property to
extend about 13 1/2 feet into what is actually the
uni nproved ri ght-of-way. Based on this m sunderstanding,
petitioner placed a manufactured home on the |evel portion
of one of the lots, within the setback fromthe right-of-way

required by the city code.
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Petitioner presented a hand drawn site plan to the city
pl anni ng departnment, which the city believed indicated that
the manufactured home wuld be placed outside of the
required city set back from the Hawt hor ne Street
ri ght-of -way. On the strength of the hand drawn site plan
the city issued a building permt for placenent of the
manuf act ured hone on the subject property.

However, after petitioner placed the manufactured hone
on the subject property, the city informed her the hone was
placed within the required setback fromthe Hawt horne Street
right-of-way and would have to be noved.!? Petitioner did
not wish to nove her manufactured hone due to the costs
associated with such a nmove and the cost of setting up the
honme on the steep portion of petitioner's |ots. | nst ead
petitioner sought vacation of the uninproved right-of-way.
However, she was unable to obtain a sufficient nunber of
signatures from adjacent property owners to acconplish a
property owner initiated vacation. Therefore, petitioner
requested the city council to initiate a vacation proceeding
for the uninproved portion of the Hawt horne Street
ri ght-of -way. Upon petitioner's request, the city counci
initiated the vacation proceeding. After a public hearing
on the requested vacation, the city council determ ned that

vacation is not appropriate, and wthdrew its "vacation

lPetitioner does not dispute that she is in fact in violation of the
set back requirenent.
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initiative." Record 2. This appeal foll owed.
MOTI ON TO DI SM SS

The city noves to dismss this appeal proceeding,
arguing this Board |acks jurisdiction on the basis that the
chall enged decision is not a final |and use decision, but
rather is advisory only. ORS 197.015(10)(a)(A).

The city argues it was the applicant of record for the
street vacation. The city contends that once it wthdrew
its vacation initiative, there was no |onger a wvalid
application and, therefore, no final |and use decision.

The chal |l enged decision states as follows:

"(1) BASED UPON THE FI NDI NGS SET FORTH BELOW the
vacation of that portion of Hawthorne Street
lying between Highway 97 and the devel oped
cul -de-sac i s hereby deni ed.

"(2) The City hereby wthdraws its vacation
initiative." Record 2.

This is the first tinme this Board has determ ned the
effect of a local government order that both makes a | and
use decision and wthdraws the application for the
under | yi ng proposal. We have stated that where a | ocal
applicant wthdraws its application before the |oca
government makes a final decision on the application, any
deci sion made by the local governnment on the application
after its withdrawal is not a final |and use decision, and

is not within LUBA s jurisdiction. Torgeson v. City of

Canby, 19 Or LUBA 214, 219 (1990); Randall v. Wlsonville, 8

O LUBA 185, 189-90 (1983).
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W have also stated that when an application is
wi thdrawn after the |ocal government makes a decision on a
pendi ng application, the w thdrawal of that application does
not affect an appeal at LUBA of the Ilocal governnent's
decision on the application, unless the |ocal code
explicitly states that such w thdrawal invalidates the |ocal

deci si on. Glson v. City of Portland, 22 O LUBA 343, 352

(1991); McKay Creek Valley Assoc. v. Washington County, 16

Or LUBA 1028 (1987).

In the instant situation, the city made its final |and
use decision and, thereafter, in the same decision, wthdrew
t he pending vacation application. In these circunstances,
we believe there is a final |and use decision to review. W
interpret the city's action in withdrawing the application
as sinply recognizing that it was the applicant below and it
woul d not pursue its application further.

ASSI GNMENT OF ERROR

The disputed standard in this appeal, City Devel opnent
Ordi nance (CDO) 13.035(3), states t hat to approve a
vacation, the city council nust determne "Wether the
public interest will be prejudiced by the vacation of such *
* * streets or parts thereof."”

The challenged decision determnes the proposed

vacation does not satisfy this standard, as foll ows:

"The State of Oregon and the City of Klamath Falls
have determ ned that it is in the public interest
to control the uncoordinated use of |and through
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the adoption of local conprehensive plans and
devel opment ordi nances which provide standards and
criteria for the planned and regul ated devel opment

of property. In this mtter, established set
backs were ignored, property lines overlooked and

the submtted plot plan disregarded. To vacate

the right-of-way after the fact serves to condone

this conduct. In this regard, the vacation woul d

be prejudicial to the public interest and this
criteria [sic] is not satisfied." Record 5.

Petitioner argues the city inproperly construed

CDO 13.035(3) in determning that it is not in the public
interest to grant devel opnment approvals to persons who have
m st akenly violated the CDO. Petitioner contends that, at
nost, she nmade a m stake by placing the manufactured honme
within the required setback from the Hawthorne Street
ri ght-of - way.

This Board is required to defer to a | ocal governnent's
interpretation of its own or di nances, unl ess t he

interpretation is clearly contrary to the express words,

policy or context of the enactnent. Clark v. Jackson
County, 313 O 508, 836 P2d 710 (1992); Reusser .
Washi ngton County, 122 O App 33, ___P2d (1993).

The challenged city interpretation, quoted supra, is not
clearly contrary to the words used by CDO 13.035(3), its
context, policy or purpose, and we defer to it.

The assignment of error is denied.

The city's decision is affirned.
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