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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

PAUL D. TESTA and SHARON C. TESTA,)

Petitioners, LUBA No. 93-098

)
)
)
VS. ) FI NAL OPI NI ON
) AND ORDER
CLACKAMAS COUNTY, )
)
Respondent, )
)
and )
)
DONALD GETNER, )
)
| nt ervenor - Respondent . )

Appeal from Cl ackamas County.

Paul D. Testa and Sharon C. Testa, Mdlalla, filed the
petition for review. Sharon C. Testa argued on her own
behal f.

Stacy L. Fow er, Assistant County Counsel, Oregon City,
filed a response brief and argued on behalf of respondent.

John W Shonkwi ler, Tigard, filed a response brief and
argued on behalf of intervenor-respondent.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 01/ 04/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a county hearings officer's decision
approving a dwelling in conjunction with farm use.
MOTI ON TO | NTERVENE

Donal d Getner, the applicant bel ow, noves to intervene
in this proceeding on the side of respondent. There is no
objection to the nmotion, and it is allowed.
MOTI ON TO DI SREGARD COUNTY' S RESPONSE

Thi s Board previously issued an order denyi ng
petitioners' nmtion to take official notice of certain

documents. Testa v. Clackamas County, O LUBA _ (LUBA

No. 93-098, Order on Mdtion Requesting Official Notice,
Novenmber 24, 1993). On Novenber 27, 1993, petitioners filed
a notion asking this Board to disregard the county's
response to petitioners' notion requesting official notice,
because it was not tinely fil ed.

Petitioners' notion to disregard the county's response
is denied w thout comrent.
FACTS

The subj ect undevel oped 21.86 acre property is
desi gnated Forest on the Cl ackamas County Conprehensive Pl an
map and is zoned Transitional Tinber, 20 acre district
(TT-20). A tributary of Cotton Creek crosses the southern
portion of the property.

Access to the subject property is fromS. Hibbard Road.
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The devel oped portion of this county road ends approxi mately
500 feet to the northeast of the subject property. The
| ocation of the wundeveloped portion of the county road
right-of-way is in dispute. However, an existing private
roadway begins at the end of the devel oped portion of
S. Hi bbard Road and crosses the subject property, providing
access to parcels to the west. This private roadway was
built pursuant to an easenent. Whet her a portion of this
private roadway is |ocated on the undevel oped S. Hibbard
Road right-of-way, and whether the easenent allows the
private roadway to be used for traffic relating to
i ntervenor-respondent's (intervenor's) pr oposed farm
operation, are also matters of dispute.

| ntervenor proposes to establish an operation for

breeding rheas and enus (ratites) on nine acres of the

property. I ntervenor also proposes to establish ten acres
of woodlot on the property, growing Douglas fir, incense
cedar and western red cedar. The ratite breeding operation

woul d include an incubation-brooding barn with chick runs
and outdoor wire-fenced runs with attached wooden shelters
for adult birds.
FI RST, SECOND AND THI RD ASSI GNMENTS OF ERROR

Petitioners contend the county (1) failed to conply
with the criteria of Cl ackamas County Zoni ng and Devel opment
Ordi nance (ZDO) 401.04A; (2) failed to apply ZDO 403.01 to

the subject application; and (3) inproperly accepted
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additional evidence from the applicant below. We address
each issue separately bel ow.

A. ZDO 401. 04A

ZDO 403. 04A(1) requires applications for principa
dwel lings in conjunction with a farmuse in a TT-20 zone to
satisfy the criteria of ZDO 401. 04A.

1. Farm Managenent Pl an

ZDO 401.04A requires the applicant for a principal
dwelling in conjunction with farm use to submt "a farm
managenment plan as provided under [ZDQ 401.10 and other
evidence as necessary to denmonstrate that all the criteria
of [ ZDO 401. 04A(1) t hr ough (8)] are satisfied.”
ZDO 401. 10A(2) requires such farm managenent plans to
i ncl ude:

"Soils tests or SCS OR-1 field data sheets or
simlar information denonstrating the suitability
of the l|and for the proposed crop or pasture
uses." (Enphasi s added.)

Petitioners contend the farm managenent plan submtted
by intervenor does not satisfy ZDO 401.10A(2) because it
does not include soils tests or SCS OR-1 field data sheets.
According to petitioners, evidence in the record shows a
need for such soils tests.

The county argues the above enphasized provision of
ZDO 401. 10A(2) means that an applicant is not required to
submt soils tests or SCS OR-1 sheets, provided he or she

submts "simlar information" adequate to denobnstrate the
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suitability of the soils on the subject property for the
proposed farm use. The county and intervenor (respondents)
contend intervenor submtted information concerning the
soils on the property, including the SCS classification,
description of characteristics, slope percentage, Dougl as
fir site class and suitability for crop, pasture and ti mber
use. Record 392.

We agree with the county that ZDO 401.10A(2) may be
satisfied by the submttal of soils information other than
soils tests or SCS OR-1 sheets. In this case, intervenor
did submt such other soils information, and petitioners do
not explain why that information is inadequate to allow the
county to determne the suitability of the subject property
for the proposed use.

Thi s subassi gnnent of error is denied.

2. Exi sting Conmmercial Farm Use

ZDO 401. 04A provides in pertinent part:

"x* * x A permanent principal dwelling my be
established in conjunction wth an existing
commercial farm use on a preexisting legal |ot of
record larger than five (5) acres in size, * * *
when the applicant * * * denonstrate[s] that al
the following criteria are satisfied:

"(1) The land is currently used for a comnercial

farm use and such use wll be continued or
intensified with the addition of a pernmanent
dwel I'ing[.]

"k ok k k x N (En‘phases added)

Petitioners contend the challenged decision does not
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conply with the above provisions because (1) the proposed

use is not a commercial farm use, and (2) the proposed farm

use is not required to be established before the farm
dwelling is placed on the property.
a. Commrerci al Farm Use
Wth regard to whether the proposed ratite farm
operation is a "comercial" farm wuse, the challenged
deci si on st ates:

"A nmore fundanental issue is whether raising enus
and rheas is in fact a comrercial farm use.
[IIntervenor] has submtted substantial evidence
that the proposed use is in fact a commercial farm

use. The record shows that there 1is an
i nt ernati onal mar ket for ratite pr oduct s,
including feathers, |eather and neat. There 1is

also a market, at least in the immediate future

for ratite breeding stock. Based upon the fact][s]
that there is a market for ratite products
overseas, that breeding stock can be sold to
develop the industry in this country [and] that
significant net income can be derived from such a
use, * * * the proposed use is a comrercial farm
as neant in the [ZDQ ." Record 2.

Petitioners contend the county's determ nation that the
proposed ratite operation constitutes a "commercial" farm
use i s not supported by substantial evidence in the record.
Petitioners argue alnost all of the evidence in the record
pertains only to ostriches (another ratite), and not to enus
and rheas. Petitioners also argue the statenent in the
above quoted findings that "breeding stock can be used to
develop the [ratite] industry in this country" 1is an

adm ssion that there currently is no commercial market for
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ratites in this country.

We have reviewed the evidence in the record cited by
t he parties. Record 12-24, 39-40, 44-66, 127, 140, 185-88,
227-29, 236-37, 241-42, 244, 246-55, 261-64, 270-72, 279-85,
313-16, 322-35, 338, 349; Supp. Record 50-51, 53-55. Sonme
of this evidence refers solely to ostriches, as petitioners
mai nt ai n. However, other evidence refers to the existence
and devel opnent of international and donestic markets for
emus and rheas and their products (e.g. hides, neat, oil).
We agree with respondents there is sufficient evidence in

the record that a donestic market for the breeding of enus

and rheas currently exists, and that it is likely that a
donmestic market for emu and rhea products wll be
est abl i shed as this fledgling agricul tural i ndustry

devel ops, to allow a reasonable person to conclude that the
proposed ratite operation is a "commercial farm use," as
that termis used in the ZDO
Thi s subassi gnnent of error is denied.
b. Exi sting Farm Use
The chal | enged deci sion states:

"[ZDO 401. 04A] requires that the land be currently

used for a commercial farm use * * *, The
property is not currently a comrercial farm but
wit h a condi tion of approval requiring

i mpl ementation of a farm use as specified in the
Matteo decision, this criterion can be nmet."!?

1"Matteo decision" presumably refers to one or both of this Board's
opinions in two cases that are discussed in nore detail bel ow
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Record 2.
The decision also inmposes the follow ng condition:

"Pursuant to the Mtteo decision, the farm use

nmust be substantially inplenented prior to
i ssuance of residential building permts. For the
pur pose of this deci si on, "substantially
i mpl enrented’ shall nmean that [intervenor] shall
conplete the first three years of the submtted
[farm managenent ] pl an. This includes the
descri bed i nprovenents for the bird runs, etc., as
well as ground preparation and planting of the
i ncense cedar." Record 5.

Petitioners maintain the ZDO 401. 04A provi sions quot ed,
supra, require that a farm dwelling be established "in
conjunction with an existing conmmercial farm use" and that
the land where the farm dwelling is |located be "currently
used for a comercial farm use.” (Enmphases added.)
Petitioners contend these provisions require that a
commercial farm use be established on the subject property
before a dwelling is placed on the property. Petitioners
argue the challenged decision does not conply with these
requi renents because it allows a dwelling to be placed on
the property when the proposed farm wuse is only
"substantially inplemented.” Record 5.

(1) Introduction

The TT-20 zone qualifies as an exclusive farm use (EFU)

zone. ORS 215.283 applies directly to land uses in EFU

zones. Schrock Farns, Inc. v. Linn County, 117 O App 390,

394, 844 P2d 253 (1992); Forster v. Polk County, 115 O App

475, 478, 839 P2d 241 (1992). The county is authorized to
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allow the proposed farm dwelling in an EFU zone by
ORS 215.283(1)(f), which provides that "dwellings * * *
customarily provided in conjunction with farm use" may be
allowed in an EFU zone. OAR 660-05-030(4) provides in

rel evant part:

"k ox *  ORS 215.283(1)(f) authorize[s] a farm
dwelling in an EFU zone only where it is shown
that the dwelling will be situated on a parcel
currently enployed for farm use as defined in
ORS 215. 203. Land is not in farm use unless the
day-to-day activities on the subject Iland are
principally directed to the farm use of the | and.
Wher e land would be principally used for
residential purposes rather than farm use, a
proposed dwelling would not be 'customarily
provided in conjunction with farm use' * * * At
a mninmum farm dwellings cannot be authorized
before establishment of farm uses on the |and

* % K nw2

In Hayes v. Deschutes County, 23 O LUBA 91, 98-99

(1992), we interpreted OAR 660-05-030(4) as follows:

"* * * OAR 660-05-030(4) nust be construed in its
entirety. The second and third sentences of this
section of the rule provide guidance on how to

det erm ne whet her a pr oposed dwel | i ng i's
‘customarily provided in conjunction with farm
use, "’ as required by ORS 215.213(1)(09) or
215.283(1) (f). Newconmer [v. Clackamas County, 94
O App 33, 38- 39, 764 P2d 927 (1988)
(Newconer 11)]. They refer to the 'day-to-day

activities on the subject l|and" and to 'whether
land would be principally wused for residential

20AR Chapter 660, Division 5 was repeal ed on August 7, 1993.
OAR 660- 33-160(2). However, approval or denial of the subject farm
dwel ling permt application is required to be "based upon the standards and
criteria that were applicable at the tine the application was first
subnmitted. " ORS 215.428(3). The application was filed on Decenber 29
1992, when OAR 660-05-030(4) was an applicable standard. Record 386.
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pur poses rather than for farm use.' (Enphasi s
added.) We believe these sentences require
consideration of the farm use which the proposed
dwelling is contended to be customarily provided
in conjunction wth.

"In addition, the fourth sentence states 'farm
dwel | i ngs cannot be aut hori zed bef ore
establishment of farm uses on the land,' citing
Matteo [v. Polk County, 11 O LUBA 259 (1984)
(Matteo 1)3]. We believe the fourth sentence does
not simply restate the requirenent established by
the first sentence. Al t hough it certainly could
be clearer, because the fourth sentence refers to
establishment of 'farm uses,’' rather than 'farm
use as defined in ORS 215.203," and cites
Matteo |, the 'farm uses' referred to, |like those
referred to in the second and third sentences, are
the farm uses which the proposed dwelling woul d be
customarily provided in conjunction wth. Thus,

OAR 660-05-030(4) does not allow approval of a
dwel ling customarily provided in conjunction with
farm use where the farm use that the dwelling
woul d be customarily provided in conjunction with
does not yet exist on the subject property.

* * *"  (Footnote omtted; final enphasis added.)

Addi tionally, in Forster, supra, 24 O LUBA at 482, we

explained that ORS 215.283(1)(f) and OAR 660-05-030(4)
together require that a county determ ne the anmount of farm
use with which a dwelling is customarily provided, and do
not allow a county to approve placenent of a farm dwelling
on the subject property until that |evel of farm use exists

on the property.

3We al so enphasized in Hayes v. Deschutes County that Matteo | requires
that "the farm use to which the [proposed farm dwelling relates nust be
exi sting," and that neither Newconer Il, nor the adnministrative history of
OAR 660-05-030(4) cited therein, indicates any intent to overrule Matteo |.
Forster v. Pol k County, 24 Or LUBA 476, 481 n 7 (1993).
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Here, the county has incorporated the requirenents of
ORS 215.283(1)(f) into ZDO 401. 04A(2), which requires that a
proposed farm dwelling be "customarily incidental to the
type of farm use proposed.” The county's findings

addressi ng ZDO 401. 04A(2) state:

"[ZDO 401. 04A(2) requires] that a dwelling be
customarily incidental to the proposed use, and
that the property be occupied by [a] farm operator
whose day-to-day activities [are] directed towards
managing the farm [Intervenor] has submtted
evidence indicating that the animls need to be
fed and watered three times a day, and that the
farm operator is needed to assist in hatching,
i ncubation, and weighing, and that an on-site
resident is needed for security purposes because

of the value of the birds. Based upon these
facts, [the county concl udes] the day-to-day
activities of the resident wll be primrily

oriented to the managenent of the farm operation,
and that a residence is customarily incidental to
such an operation. * * *"4 Record 3.

The above findings essentially state a dwelling would
customarily be provided in conjunction with the proposed
ratite operation at the tinme the birds thensel ves are pl aced
on the property. The condition inposed by the county,
quoted above, allows building permts for the proposed
dwelling to be issued when intervenor has conpleted three
years of his farm managenent plan. According to that
managenent plan, at the end of three years intervenor wll

have cleared 4 1/2 acres for the ratite operation, built

4petitioners do not challenge the county's deternmination of conpliance
with ZDO 401.04A(2) or the adequacy of the quoted findings addressing
ZDO 401. 04A(2) .
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nine runs for adult birds (six runs per acre), installed
water to the runs, built the incubation barn (including
hat chers, incubators and chick runs) and noved one trio and
one pair of proven breeder birds into the runs on the
property. Record 407-009.

This nmeans that the farm use in conjunction with which
a dwelling is customarily provided will be established prior
to placenent of a dwelling on the property and, therefore,
ORS 215.283(1)(f) and OAR 660-05-030(4) are satisfied. What
we nust determne is whether the provisions of ZDO 401. 04A
and 401.04A(1), quoted above, referring to current and

existing comercial farm use of the property require

sonet hing nore than the statute and rule and, if so, whether
ZDO 401. 04A and 401. 04A(1) are satisfied.
(2) ZDO 401. 04A and 401.04A(1)

The chall enged decision interprets the provisions of
ZDO 401. 04A and 401.04A(1) requiring current and existing
commercial farm use of the subject property to be satisfied
where a farm managenent plan for the proposed commerci al
farm use has been "substantially inplenented." Under the
chal | enged decision, this nust occur before a building
permt for a farm dwelling is 1issued.?® Record 2, 5.

Petitioners offer no reason to believe these code provisions

5The challenged decision interprets "substantially inplenented" to
require conpletion of three years of intervenor's farm nanagenent plan.
Record 5. What conpletion of three years of that farm nanagenent plan
requires is described in the previous section.
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must be interpreted to provide nore protection to EFU zoned
land than is required by the statute and adm nistrative rule
di scussed above.

Clark v. Jackson County, 313 O 508, 836 P2d 710

(1992), requires us to defer to a |l|ocal governnent's
interpretation of its own regulations, so |long as that
interpretation is not inconsistent with the express | anguage
of the regulation or its purpose or policy. 1993 Oregon
Laws, chapter 792, section 43, basically codifies the Cark

v. Jackson County decision, with the exception that we are

not required to defer to a |ocal governnent's interpretation
of its regulations if that interpretation is contrary to a
state statute, statewide planning goal or admnistrative
rule which the regul ations inplenent.

We believe the county's interpretation of these code
provisions is within the interpretive discretion afforded

the county by Clark v. Jackson County and 1993 Oregon Laws,

chapter 792, section 43, so long as its interpretation of
the relevant code provisions does not provide |ess
protection to EFU zoned land than what is required by
ORS 215.283(1)(f) and OAR 660-05-030(4). As explained in
t he previous section, we believe the amunt of existing farm
use on the subject property prior to the 1issuance of
building permts required by the challenged decision
satisfies ORS 215.283(1)(f) and OAR 660-05-030(4) and,

therefore, we defer to the county's interpretation of
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ZDO 401. 04A and 401. 04A(1).
Thi s subassi gnnent of error is denied.
3. Parcel Size
ZDO 401. 04A(4) establishes the following criterion for
approval of a farm dwelling:

"The lot is as |large as the acreage supporting the
typi cal (median) commercial farmunit in the area
(within a one-mile radi us of t he subj ect
property), or the land supports a comrercial farm
use of a greater intensity (such as a nursery)
than comrercial farns in the area, and the acreage
is conparable to comercial farns of the sane
user.1" (Enphasis in original.)

Petitioners contend the county failed to properly
identify the nedian size of comercial farm units in the
area within one mle of the subject property. Petitioners
argue the record contains no evidence supporting the
county's determnation that six comrercial farns exist
within this area. According to petitioners, there is only
one commercial farmunit within this area.

The challenged decision interprets ZDO 401.04A(4) as

foll ows:

"[ ZDO 401. 04A(4)] requires t hat t he subj ect
property be as large as the acreage supporting the
medi an commer ci al farm unit in the area.
Alternatively, [ZDO 401.04A(4)] can be satisfied
if the proposed use is a nore intensive use than
that on comercial farnms in the area, and is
conparable in size to simlar uses. *okoxn
(Enphasi s added.) Record 3.

The county proceeded to determ ne the subject property is

not as large as the median comrercial farmunit in the area,
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but does satisfy the alternative standard of being nore
intensive than the typical field <crop, Ilivestock and
Christmas tree comercial farm wuses in the area and
conparable in size to simlar comercial ratite operations.
Id.

We agree with the county that ZDO 401. 04A(4) sets out
alternative standards. The first alternative requires a
determ nation of the size of the median comercial farmunit
in the area. However, the county did not rely on the first
alternative in determning that the proposed farm dwelling
conplies with ZDO 401. 04A(4). In addition, petitioners do
not contest the county's findings that the proposed use is
of a greater intensity than the typical comercial farm uses
in the area and conparable to other comercial ratite
operati ons, as required by the second alternative.
Consequently, petitioners' argunent provides no basis for
reversal or remand.

Thi s subassi gnnent of error is denied.

4. Appropriate Location
ZDO 401. 04A(5) establishes the following criterion for

approval of a farm dwelling:

"The lot is appropriately |ocated to support the
commercial farm use, as described in the farm
managenent plan, considering the following [three]
factorsy. "

Petitioners contend the county failed to properly consider

each of the three factors ZDO 401.04A(5) requires to be
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considered in determ ning whether the subject property is
appropriately located to support the proposed use.
a. Water Availability

ZDO 401.04A(5)(a) requires the county to consider the

fol |l ow ng:
" Soi | type, t opogr aphy, climte, wat er
avail ability, and exi sting bui | di ngs or
i mprovenents;.|" (Enphasis added.)

The chal | enged deci sion states:

"This area is not within any area identified by
the [Oregon] Water Resources Dept. as an area of
concern. Any use[s] of water which exceed 'exenpt

uses' as indicated in ORS 537.545 will require an
appropriate permt to be applied for. The record
indicates that a well water supply can likely be

found within 230 feet, and that such a well would
produce adequate water for the |[proposed] use."
(Enphasi s added.) Record 4.

Petitioners contend the above enphasi zed finding is not
supported by substantial evidence in the whole record.
Petitioners argue the county's determ nation of conpliance
with ZDO 401. 04A(5)(a) is inproperly based on an estinate of
water availability, rather than on proof that sufficient
water is available.b Petitioners also argue the county

failed to consider that the nunber of ratites on intervenor'

6Petitioners also contend that proof of water availability is required

because the county's farm managenent plan application form states "[i]f
irrigation is required, please state the source of water and provide proof
of water availability." Supp. Record 56. However, this application form

has not itself been adopted by the county as part of its land use
regul ations and, therefore, statenents on the form are not approva
standards for the chall enged deci si on.
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property and, therefore, the demand for water, will increase
over tinme.

Respondents argue ZDO 401. 04A(5)(a) requires only that
t he proposed farm use be "appropriately located"” in an area
where water is available, not that a well be drilled prior
to approving a farmdwelling. Intervenor further argues the
record contains a well water report determning that based
on "other wells in the area, a good water supply can be
found between 126' and 230'." Record 286. I nt ervenor
poi nts out petitioners do not challenge the expertise of the
conpany that prepared the report or its conclusion, they
sinply argue that ZDO 401. 04A(5) (a) requires definite
"proof" of water availability.

We agree with respondents the county need not interpret
ZDO 401. 04A(5)(a) to require that a test well be drilled to
produce positive "proof" of water availability. We have
reviewed the evidence in the record cited by the parties.
Record 148-49, 286, 396-400. In addition to the well report
menti oned above, the evidence includes estimtes of the
wat er requirenents of the proposed farmdwelling and ratite
operati on. Based on this evidence, a reasonable person
could conclude that the subject property "is appropriately
| ocated to support the [proposed] commercial farm use,"”
consi dering wat er availability, as required by
ZDO 401. 04A(5) (a) .

Thi s subassi gnnent of error is denied.
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b. Farm Practi ces

ZDO 401. 04A(5)(b) requires the county to consider the

foll ow ng:
"Cul tivation, irrigation, harvesting spraying,
fertilizing, and other farm practices associated
with the [proposed farm user." (Enmphasi s
added.)

The chal | enged deci sion states:

"The property nust also be suitably located in
light of cultivation, irrigation, harvesti ng,
spraying, fertilizing and other farm practices
associated with the [proposed farm use. The
proposed ratite operation will involve having the
animals in confined areas and runs, and as such

any farm practices associated with the presence of
the animals will be limted. This criterion is
met." Record 4.

Petitioners argue the county's finding that farm
practices associated with the proposed ratite operation wll
be "limted" is a conclusion with no support in the record.
Petitioners specifically argue the county failed to address
the issues they raised bel ow concerning whether the subject
property is appropriate for the proposed ratite operation,
considering the practices that will be used for disposing of
ani ml manure and dead ani mals. Supp. Record 51-52.

Findings nust identify relevant approval standards,
identify the facts relied upon, and explain why those facts

support a conclusion that the standard is met. Wet hers v.

City of Portland, 21 Or LUBA 78, 87 (1991). Wth regard to

ZDO 401. 04A(5)(b), the county's findings sinply state the

conclusion that the farm practices associated wth the
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proposed farm operation will be "limted." They fail to
identify the "limted" farm practices that wll be used or
explain why the subject property is appropriately |ocated
for such practices. Additionally, the county's findings
must address and respond to specific issues relevant to
conpliance with applicable approval standards that were

raised in the proceedi ngs bel ow. Norvell v. Portland Area

LGBC, 43 O App 849, 853, 604 P2d 896 (1979); Heiller v.

Josephine County, 23 O LUBA 551, 556 (1992). Her e,

petitioners' concerns regarding the practices to be used in
di sposing of animal manure and dead animals were raised
bel ow and shoul d be addressed in the county's findings.

Thi s subassi gnnent of error is sustained.

cC. Mar keting and Delivery Systens

ZDO 401. 04A(5)(c) requires the county to consider
"[marketing capabilities and delivery systens."” The
chal | enged deci sion states:

"[ZDO 401. 04A(5)(c)] deals with the adequacy of
mar keting and delivery systems from the subject
property. [Petitioners] argue that the roadway to
the subject property is inadequate to handle the
traffic flow fromthis operation, and that it is a
private easenent which does not allow comerci al
uses. [I ntervenor] has submtted vari ous
documents to support the position that [the
existing roadway] is a private easenent, but a
review of the evidence * * * indicates that this
is a county road by virtue of a County Court order
dated Decenber 6, 1916. The road appears to be
one of the many roads which are not maintained by
the County, but it does appear adequate for the
proposed use. The materials submtted by
[intervenor] suggest that the proposed use wll

Page 19



(o] (o] ~ » (6] B WN B

NN NN NN R R R R R R R R R R
o 0 »A W N RBP O © O N o o M W N B O

27

involve the sale of only a few birds at any one
time, and [therefore] the existing roadway is
adequate for this use. * * *" Record 4.

Petitioners contend there is no public road access to
the subject property. According to petitioners, the
evidence in the record indicates the devel oped county road
ends approximately 500 feet from the subject property, and
it is the private easenent roadway which traverses the
subj ect property, not the county road. Petitioners further
argue the county inproperly failed to address the issue they
rai sed bel ow concerni ng whether the easenent in question may
be used for traffic to and froma comercial farm operation.

Respondents concede the devel oped portion of S. Hibbard
Road ends approximtely 500 feet from the subject property.
I nt ervenor argues, however, that the undevel oped S. Hi bbard
Road ri ght-of-way abuts the subject property and, therefore,
intervenor may "inprove the right-of-way at his own expense
to provide an 'inproved' access to his property.”
| ntervenor's Bri ef 4. I nt ervenor further argues
ZDO 401. 04A(5)(c) does not require direct access from a
public road and is satisfied because the easenent roadway
provi des access to the subject property.

The above findings indicate that in determning the
adequacy of marketing and delivery systenms from the subject
property for the proposed comercial farm use, the county
relied on the existing roadway that provides direct access

to the subject property being a county road. However, we
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are not cited to any evidence in the record supporting this
finding, and the parties agree the devel oped portion of the
county road does not reach the subject property.? Although
the parties agree that the private easenent roadway crosses
t he subject property, the county did not base its
determ nati on of conpliance with ZDO 401. 04A(5)(c) on use of
the private easenent, and did not address the issue raised
by petitioners below concerning restrictions on use of the
easenment for commercial farm purposes. We therefore agree
with petitioners that the challenged decision fails to
establish the subject property is appropriately |ocated to
support the proposed comercial farm wuse, considering
mar keti ng and delivery systens.

Thi s subassi gnnent of error is sustained.

5. Effects on Agricul tural Uses/Productivity

ZDO 401. 04A(6) and (7) establish the following criteria

for approval of a farm dwelling:

"(6) Developnent of a dwelling site wll not
adversely affect or limt the existing or
potential farmuses in the area; and

"(7) Developnment of a dwelling site wll not
substantially reduce t he agricul tural
productivity of the property.”

W need not determine whether the county could have based its
determination of conpliance with ZDO 401.04A(5)(c) on a finding that the
undevel oped portion of the S. Hibbard Road right-of-way abuts the subject
property, as intervenor contends, because the county did not nake such a
determ nation. Further, we note the county did not inpose any condition
requiring that intervenor inprove such undevel oped ri ght-of -way.
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Petitioners contend the county's findings addressing
t hese standards are inadequate because they fail to consider
(1) the subject property was in tinber until recently clear
cut, (2) the effect of the proposal on existing and
potential tinber uses of the subject property and the area,
or (3) the | oss of the subject property's timber
productivity.

The chall enged decision indicates the county does not
interpret ZDO 401. 04A(6) and (7) to require consideration of
effects on existing or potential tinber uses in the area or
the tinber productivity of the subject property. Record 4.
The county's interpretation of ZDO 401. 04A(6) and (7) is not
clearly contrary to the words, policy or purpose of these

provi sions, and we nust defer to it. Clark v. Jackson

County, supra, 313 O at 514-15.

Thi s subassi gnnent of error is denied.

B. ZDO 403. 01

ZDO 403.01 (entitled "Purpose") sets out the purpose of
the TT-20 zoning district. Petitioners contend the
chal | enged decision erroneously fails to denonstrate the
proposal complies wth ZDO 403.01. Petitioners further
argue the evidence in the record would not support a
determ nation of conpliance with ZDO 403.01

Under Gage v. City of Portland, 123 Or App 269, ___ P2d

_(1993), and Weeks v. City of Tillamok, 117 Or App 449

453-54, 844 P2d 914 (1992), this Board is required to review
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a local governnent's interpretation of its code and may not
i nterpret t he | ocal code in t he first i nst ance.
Additionally, to be reviewable by LUBA, a |ocal governnent's
interpretation of its regulations nust be provided in the
chal | enged decision or the supporting findings, not in the

| ocal governnment's brief. Eskandarian v. City of Portl and,

O LUBA __ (LUBA No. 93-012, October 15, 1993),
slip op 15. Therefore, although we mght agree with the
county's argunment in its brief that ZDO 403.01 is not an
approval standard for the subject farmdwelling application,
because the challenged decision itself does not interpret
ZDO 403.01, we nust remand the decision for the county to
interpret ZDO 403.01 in the first instance.

Thi s subassi gnnent of error is sustained.

C. Addi ti onal Evidence from Appli cant

The chal | enged deci sion states:

"A public hearing was held * * * on April 7, 1993
* * *x at which tinme testinony and other evidence
was received. The record was |eft open until
April 14, 1993 for the opponents to submt
addi tional information, and until April 21, 1993
for [intervenor] to respond to the opponents’
addi ti onal subm ssions. * * *" Record 1.

Petitioners' argunent, in its entirety, is:

"The county failed to conply wth t hese
i nstructions when it accepted " Addi ti onal
Evi dence' from [intervenor's attorney] (Record,
pages 011-066) and entered said evidence in the
record.” Petition for Review 12.

Petitioners do not explain how the county failed to
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conply with the above quoted "instructions."8 Additionally,
petitioners do not explain how the procedures followed by
the county violated an applicable | egal standard, or why the
county's failure to follow the required procedures
prej udi ced petitioners' subst anti al ri ghts.
ORS 197.835(7)(a)(B). Petitioners' ar gunment IS
insufficiently developed to provide a basis for reversal or

remand. Deschutes Devel opment v. Deschutes Cty., 5 Or LUBA

218, 220 (1982).

Thi s subassi gnnent of error is denied.

The first, second and third assignnents of error are
sustained, in part.

The county's decision is remanded.

8We note the record indicates the material in question was received by
the county on April 14, 1993. Record 11.
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