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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

LARRY KELLY FARMS, INC., H R
BRYANT, PATRI CI A BRYANT,

NI KOLAUS THI ERJUNG, and HELENE
THI ERJUNG,

Petitioners,

VS.
LUBA No. 93-151
MARI ON COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
NEIL MLLER and KIM M LLER,
| nt ervenor s- Respondent. )

Appeal from Marion County.

M Chapin M| bank, Salem filed the petition for review
and argued on behal f of petitioners.

Jane Ell en Stonecipher, Assistant Legal Counsel, Salem
filed the response brief and argued on behal f of respondent.
Wth her on the brief was Robert C. Cannon, County Legal
Counsel .

Robert L. Engle, Wodburn, represented intervenors-
respondent .

HOLSTUN, Referee; SHERTON, Referee, participated in the
deci si on.

REMANDED 01/ 10/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a decision granting conditional use
approval for a dog kennel.
MOTI ON TO | NTERVENE

Neil MIller and Kim MIller, the applicants bel ow, nove
to intervene on the side of respondent. There is no
opposition to the notion, and it is allowed.
FACTS

The subject 73 acre property is |located in an exclusive
farm use zone. The dogs that would be housed at the
proposed facility fall into two categories. Sonme dogs would

be boarded at the facility and would also receive field

training off-site. Ot her dogs would be brought to the
facility for boarding only. Al'l dogs would be exercised
outside twice a day on-site for up to three hours. Thi s

exercise would include basic obedience training, teaching
t he dogs to heel, sit and cone when call ed.
FI RST AND THI RD ASSI GNMENTS OF ERROR

A. Escaped Dogs

Petitioners first conplain the county fails to
acknow edge evidence in the record that serious damage can

be caused by escaped dogs.!?

IAt no point under these assignnents of error do petitioners identify
the approval criteria they believe the challenged decision violates.
Marion County Zoning Ordinance (Rural) (MCZO Rural) 136.040(d)(1) inposes
the foll owi ng approval criterion:
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The difficulty with this argunent is that the county
does not dispute that dogs can cause great danage when
allowed to run loose in rural areas. The chall enged
decision is based on findings that explain the building
design, redundant restraining fences and the practice of
training the dogs on-leash nmean the dogs will not escape
and, therefore, will not interfere with farm ng operations.
Petitioners offer no reason to question the county's
rationale in this regard, and we therefore reject the first
assi gnnent of error.

B. Interference Wth Normal Farm ng Operations

Petitioners' entire argunment under the third assi gnnment
of error is as foll ows:

"The petitioners testified at Ilength and in
writing about the issue of restrictions on their
farm use when neighbors engaged in non-farm
operations. They noted increased insurance rates,
OR-OSHA Regul ations and affect [sic] of prior
boar ded dogs escapi ng.

"The letter fromthe aerial [applicator] indicates
that if a non-farm activity is permtted at the
MIler location it wll force a curtailment of
their spraying operation. This alone is a
significant inmpact on the farmng neighbors.™
(Record citations omtted.) Petition for Review
7-8.

"The use will not force a significant change in, or
significantly increase the cost of, accepted farm or forest
practices on surroundi ng | ands devoted to farmor forest use."

We assune failure to conply with the above criterion fornms the basis for
the first and third assignments of error

Page 3



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

The decision explains the proposed kennel wll be
| ocated on four acres of a 73 acre parcel. It wll be
buffered from adjoining farms by a hop field, orchard and
fir trees. The kennel is over a mle from the western
boundary of the property, 500 feet from the southern
boundary and 150 feet from the northern boundary. Except
during the twice daily exercise periods, the dogs will be
either inside the kennel building or engaged in training
off-site.

Respondent contends the ~cited OR-OSHA regqgulations
concern standards for application of pesticides and worker
protection, have no rel evance to the operation of the kennel
and do not show the kennel wll interfere wth the
application of pesticides on adjacent properties.

Wth regard to aerial spraying, respondent contends the
letter cited by petitioners does not say aerial spraying
will be curtailed by the proposed kennel. Rat her it
expresses fear that allowing nonfarm uses in agricultural
areas will lead to governnental regulations |limting aerial
sprayi ng. Respondent points out petitioners make no effort
to explain why dogs are any nore likely to be affected by
aerial spraying than are |ivestock.

Finally, respondent points out the applicants are farm
operators and in the crop spraying business and testified
that the kennel would not interfere with farm practices. In

view of the above, respondent <contends the evidentiary
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record is sufficient to denmonstrate that the kennel wll be
well buffered and will not interfere with accepted farm ng
practices on adjoining properties. W agree wth
respondent.

The third assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

As the kennel facility was originally proposed, a great
deal nmore training would have occurred on-site. As
expl ai ned above, the mpjority of training at the approved
facility wll occur off-site rat her t han on-site.?
Petitioners contend that because the approved facility still
includes on-site training, and training kennels are not
allowed in the EFU zone, the challenged decision nust be
remanded. 3

The chal | enged deci sion recognizes the issue presented
under this assignnent of error and explains, "on its face,
the training portion of the application would nerit deni al
w thout regard to an exam nation of the [approval] criteria
listed in MCZO 136.040(d)." Record 7.

However, the opinion goes on to explain that the

training to be offered at the subject facility is

2The challenged decision includes the following condition: " No
training, except that which is accessory to boarding will be conducted
on-site.” Record 11

3Kennels are a conditional use in the EFU zone. MCZO Rural 136.030(s).
MCZO Rural 136.300 defines "kennel" as "[a]lny * * * prem ses on which 4 or
nore dogs and/or cats over the age of 4 nmonths are kept for sale, |ease
boardi ng, or racing."
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"incidental and appropriate to the function of a boarding
kennel . " Record 8. On that basis the county approved the
application. I n adopting these findings the county relied
on testinony from the applicant that nost boardi ng kennels
provi de sonme form of exercise and that the training provided
at the proposed facility is sinply an adjunct of that
exercise function, wth no nore inpacts on adjoining
properties than exercising dogs without also training them

In Guener v. Lane County, 21 O LUBA 329, 336, aff'd

109 O App 160 (1991), we concluded the county i nproperly
approved a training kennel in an EFU zone.*4 However, we
| eft open the possibility that "sonme incidental training my
be perm ssible as part of the 'boarding' service offered by
a comercial dog kennel." (Enphasis in original.) 1d; see

also Hannan v. Yanmhill County, 6 O LUBA 83, 91 (1982)

(concl udi ng that "boarding horses for profit" may reasonably
i ncl ude provisions for exercising horses, as well as their
care and groom ng).

Nei ther the challenged decision nor the evidentiary
record establishes what kinds of exercise or training is
customarily provided as an incident to boarding kennels.

Respondent attaches a transcript to its brief which shows

4'n Gruener, we construed both the county's EFU zoning provisions and
the relevant statutory provisions upon which those county EFU zoning
provi sions were based to preclude approval of dog training kennels. The
court of appeals linmted its decision to the county EFU zoning provisions.
Gruener v. Lane County, 109 O App 160, 162, 818 P2d 959 (1991).
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one of the applicants testified about other kennels and
stated that kennels frequently provide sone training on-
site. However we cannot tell from that testinony whether
the referenced kennels are boarding kennels or whether they
offer exercise and training conparable to what is proposed
at the disputed kennel.

We agree with petitioners that the chall enged deci sion
is not supported by adequate findings, and the findings that
were adopted are not supported by substantial evidence in
the record. Before the county can approve the disputed
kennel as a boarding kennel permssible in its EFU zoning
district, it nust adopt findings establishing the anount of
outside exercise and training that is customary at boarding
kennel s.> Those findings nmust be supported by substanti al
evi dence. Once the county has done that, it nmay be possible
to establish that the proposed up to three hours a day of
on-site outside exercise and training is consistent with the
out side exercise and training that is customary at boarding
kennel s.

Finally, we also noted in Guener, supra, 21 O LUBA at

336 n 8, that the question of whether the kennel proposed in

5Since the applicable zone is an EFU zone, the statutory limitations
applicable in EFU zones apply directly to the chall enged decision. Kenagy
v. Benton County, 115 O App 131, 136, 838 P2d 1076 (1992). However,
petitioners do not argue the chall enged decision violates the EFU statutory
requi renents. Therefore, we limt our discussion in this decision to the
rel evant MCZO Rural provisions. However, the EFU statutes also linmt the
county's interpretive discretion in construing the neaning of its EFU zone.
1993 O Laws, ch 792, § 43.
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that case was properly viewed as a boarding kennel was
i ndependent of the inpacts of the facility on adjoining

uses. See Kittleson v. Lane County, 21 O LUBA 286, 292

(1990). Therefore, even if the county establishes that
boardi ng kennels customarily provide three hours of daily
out side exercise, it would not necessarily followthat it is
perm ssible to allow a kennel that provides three hours of
daily outside training, sinply because the training m ght
not have any nore adverse inpacts on adjoining properties
t han woul d exercising the dogs for the sanme period.

The second assignment of error is sustained.®

The county's decision is remanded.

6Petitioners also suggested at oral argument, but do not argue in their

brief, that the training that wll be provided off-site should be
considered in determ ning whether the proposed kennel is properly viewed as
a training kennel. W reject this argunment.
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