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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARK J. MAZESKI
Petitioner,
VS.

WASCO COUNTY, LUBA No. 94-001

N N N N N N N N N N N N N N N

Respondent, FI NAL OPI NI ON
AND ORDER
and
OREGON DEPARTMENT OF
TRANSPORTATI ON,
| nt er venor - Respondent . )

Appeal from Wasco County.
Mark J. Mazeski, Mosier, represented hinself.

Bernard L. Smth, District Attorney, The Dalles,
represented respondent.

Luci nda D. Moyano, Assistant Attorney Ceneral, Salem
represented intervenor-respondent.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

REMANDED 03/ 18/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county court order affirmng a
pl anning conmm ssion "determnation of significance”" wth
regard to 40 aggregate sites.! Record CC-10.
MOTI ON TO | NTERVENE

The Oregon Departnent of Transportation (ODOT) npbves to
intervene in this proceeding on the side of respondent.
There is no objection to the nmotion, and it is allowed.
MOTI ON FOR VOLUNTARY REMAND

Petitioner filed hi s petition for review on

February 10, 1994. On February 28, 1994, ODOT filed a

lppparently, the county planning commission is in the process of
considering an anendnent to the county conprehensive plan to add the
subject 40 sites to the plan's Inventory of Significant Aggregate Sites.
Record 39. As an initial step in the planning process required by
Statewide Planning Goal 5 (Open Spaces, Scenic and Historic Areas, and
Natural Resources) and OAR Chapter 660, Division 16 (Goal 5 rule), the
pl anni ng conm ssion determ ned the subject sites qualify as significant
aggregate resource sites. However, the notice given of the planning
commi ssion decision appears to recognize that sites determned to be
significant nust proceed through the remaninder of the Goal 5 planning
process, including the identification of conflicting uses and analysis of
the econonic, social, environnental and energy (ESEE) consequences of such
conflicts, before the planning comr ssion nmakes its final recomrendation to
the county court concerning the proposed plan anendnent. Record 20-22.
Neverthel ess, the county court allowed petitioner to appeal the planning
commi ssion's "determination of significance" and issued the challenged
order denying that appeal. No issue is raised in this appeal concerning
whet her Goal 5 and the Goal 5 rule allow the county court to nake a final
deci si on concerning the significance of the subject aggregate sites w thout
conpleting the rest of the Goal 5 planning process. But see Nathan v. City
of Turner, O LUBA ___ (LUBA No. 93-107, January 10, 1994), slip op
13-14 (decision adding site to local government inventory of significant
Goal 5 aggregate sites under OAR 660-16-000(5)(c), while deferring
conpletion of the Goal 5 planning process required by OAR 660-16-005 and
660-16- 010, violates Goal 5 and the Goal 5 rule).
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motion requesting voluntary remand of the challenged
decision to "allow the county to address the issue raised by
Petitioner in the Petition for Review regarding its
ordi nance provision." Motion for Voluntary Remand 1. The
county joins in the notion.

Petitioner opposes the motion for voluntary remand.
Petitioner argues that if the county wi shed to withdraw its
decision for reconsideration, it should have done so under
ORS 197.830(12)(b), before the record was filed. Petitioner
also argues it is wunlikely the county wll change its
position, and that nothing can be gained from a remand
because the single issue raised by petitioner is an issue of
| aw t hat LUBA nust deci de.

While ORS 197.830(12)(b) grants a |ocal governnent the
uni l ateral power to wthdraw an appealed decision for
reconsi deration before the date the record is due, it does
not elimnate the discretion this Board has under
ORS 197.835 and 197.805 to grant a notion for voluntary
remand after the record is filed, in accordance with sound

principles of judicial review Mul holland v. City of

Roseburg, 24 O LUBA 240, 243 (1992). We have previously
stated that unless the particular circunstances of a case
make obtaining a LUBA decision that could potentially narrow
the issues on remand clearly nore inportant than allowing a
| ocal governnment request for remand of its decision to

address each of the issues raised in the petition for
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review, a notion to remand shoul d be granted. Hastings Bulb

G owers, Inc. v. Curry County, 25 Or LUBA 558, 562, aff'd

123 Or App 642 (1993).

The single issue raised in the petition for review is
whet her Wasco County Land Use and Devel opnent Ordinance
(LUDO) 3.815(A) allows the county to determne that an
aggregate site with I ess than 250,000 cubic yards of reserve
is a "significant aggregate resource site."2 The chall enged
deci sion does not appear to i ncl ude any findings
interpreting LUDO 3.815(A). It consists of a two-page order

i ncluding the foll ow ng:

"* * * Based wupon the findings of fact and
conclusion of law, the county court] decided to
deny [petitioner's] appeal and upheld the decision
of the Wasco County Planning Conmm ssion * * * "
(Enphasi s added.) Record CC-10.

No "findings of fact and conclusion of |aw' are attached to

2. UDO 3.815(A) provides:

"Information to denpnstrate the significance of a resource
shal | incl ude:

" 1. A survey nmp, or other |egal description that identifies
the location and perineter of the mineral and aggregate
resource; and

"2. Informati on denonstrating that the resource neets or can
meet two of the following mninmum[quality] requirenents:

"x % % * %

"kox *- and

"3. Informati on denonstrating that the quantity of the
resource indicates at |east 250,000 cubic yards of
reserve."
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t he chall enged order, nor is such a docunent listed in the
record table of contents. Neither does there appear to be a
witten decision of the planning comm ssion in the record
t hat I ncl udes findings i nterpreting and appl yi ng
LUDO 3. 815(A).

Under Gage v. City of Portland, 123 Or App 269, 860 P2d

282, on recon 125 Or App 119 (1993), and Weeks v. City of

Tillamook, 117 Or App 449, 453-54, 844 P2d 914 (1992), this
Board IS required to review a |ocal governnment's
interpretation of its code and may not interpret the | ocal
governnent's code in the first instance. Additionally, to
be reviewable by LUBA, a l|ocal governnent's interpretation
of its regulations nmust be provided in the challenged
decision or the supporting findings, not in the |ocal

governnment's brief. Eskandarian v. City of Portland,

O LUBA _ (LUBA No. 93-012, October 15, 1993), slip op 15;
Mller v. Washi ngton County, 25 Or LUBA 169, 179 (1993).

Thus, because the chall enged decision does not contain
a county interpretation of LUDO 3.815(A) for us to review,
proceeding with this appeal would do nothing to narrow the
i ssues the county nust consider on renmand.

| ntervenor's notion is granted.

The county's decision is remanded.
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