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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

OREGON DEPARTMENT OF TRANSPORTATI ON, )

)
Petitioner, )
)
VS. )
) LUBA No. 93-218
CLACKAMAS COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
TERRY W EMVERT, )
)
| nt ervenor - Respondent. )

Appeal from Cl ackamas County.

Lucinda D. Moyano, Assistant Attorney Ceneral, Salem
filed the petition for review and argued on behalf of
petitioner. Wth her on the brief were Theodore R
Kul ongoski, Attorney General; and Thomas A. Bal nmer, Deputy
Att or ney Gener al

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed a response brief and argued on behalf of
respondent.

Frank G Patrick, Clackamas, filed a response brief and
argued on behalf of intervenor-respondent.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

REMANDED 04/ 19/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision approving a
conpr ehensi ve pl an map amendment from Low Density
Resi dent i al to Medi um Density Resi dent i al and a
corresponding zone change from Low Density Residentia
(R-8.5) to Medium Density Residential (MR-1).

MOTI ON TO | NTERVENE

Terry W  Emrert, the applicant Dbel ow, noves to
intervene in this proceeding on the side of respondent.
There is no opposition to the motion, and it is allowed.
MOTI ON TO EXCLUDE EVI DENCE

Petitioner noves to exclude a warranty deed attached as
Appendix A to intervenor's brief. Petitioner also noves to
exclude certain statenments of fact in intervenor's brief
concerning access to the subject property and the ownership
and devel opnment of adjacent property. Petitioner argues
this evidence nust be excluded because it is not part of the
| ocal record.

Except in circunmstances not applicable here, our review
is limted to the local record submtted by the county.
ORS 197.830(13)(a). Al t hough LUBA is authorized to take
official notice of judicially cognizable |law, as set out in
Oregon Evidence Code Rule 202, LUBA does not have authority
to take official notice of adjudicative facts. Fl eck v.

Marion County, 25 Or LUBA 745, 753 (1993); Blatt v. City of
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Portland, 21 O LUBA 337, 342, aff'd 109 O App 259 (1991).
The warranty deed attached to intervenor's brief is not
included in the local record and does not constitute
judicially cognizable law of which this Board nmay take
of ficial notice.

Petitioner's nmoti on to excl ude Appendi x A of
intervenor's brief is allowed. The Board shall disregard
any statenents in intervenor's brief that are not supported
by evidence in the record.

FACTS

This is the second tinme a county deci sion approving the

subj ect plan anmendnent and zone change has been appealed to

t hi s Board. In ODOT v. Clackamas County, 23 Or LUBA 370

372 (1992) (ODOT 1), we described the relevant facts as

foll ows:

"The subject property is an undevel oped parcel

consisting of 14.07 acres. The property abuts a
partially developed single famly residentia

[ zoned] subdivision to the north and industrially
zoned property to the south. Both the subdivision
and the industrially zoned property are owned and
wer e devel oped by intervenor-respondent, the owner
of the subject property and the applicant bel ow

State Hi ghway 212 adjoins the southern boundary of
the industrially zoned | and.

"Intervenor w shes to redesignate and rezone the
subj ect property to enable multifam |y residential
devel opnent . Cl ackamas County Conprehensive Plan
(pl an) Medi um Density Residenti al policy 19.0
requires that Iland designated Medium Density
Resi dential have access to a mmjor or mnor
arterial or collector street. Intervenor proposes
to provide access to multifamly residential
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devel opnent on t he subj ect property by
constructing a road through his industrially zoned
property to connect to State H ghway 212.
| ntervenor proposes this means of access because
the subject property is landlocked due to
intervenor's prior developnments described above.
Intervenor's partially developed single famly
residenti al subdivision to the north has no
streets platted to serve developnent on the
subj ect property. In addition, there are no
arterial or collector streets in the vicinity of
the subject property, other than State Hi ghway
212, to serve the subject property.”

In ODOT I, we remanded the county's first decision
because it failed to denonstrate conpliance with Statew de
Pl anning Goals 6, 7, 11, 12 and 13 and the plan
Transportation Goal. On remand, an additional public
hearing was held before the board of county conmm ssioners,
after which the decision chall enged here was adopt ed.

FI RST ASSI GNVENT OF ERROR

The county decision challenged in ODOT | conditioned
approval of the subject plan anmendnment and zone change on
i ntervenor securing "access to a roadway of arterial or
col l ector status." Record | 3.1 The county's findings
sinply relied on this condition to establish conpliance with
Goal 12 (Transportation). In ODOT |, 23 Or LUBA at 376-77
we stated that reliance on such a condition

Rk faill[s] to establish t hat t he
transportation systenms affected by the proposed
plan map anendnment for the subject property wll

Iwe cite the local record submitted in ODOT | as "Record |" and the
| ocal record devel oped after remand as "Record I1."
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be safe and adequate. Sinply conditioning the
approval of the proposal upon the securing of safe
and adequate transportation is not the equival ent
of determning the proposed plan anendnent s
consistent with Goal 12."

The deci sion chal | enged here I nposes the sane

condition, but includes the follow ng findings:

"* * * The evidence presented by [intervenor]
denonstrates the requested re-zoning of this
property will not result in an increase of traffic
on Hwy. 212, which will be the required access for
any devel opment. Approval of this application is,
therefore, consistent with Goal 12." Record Il 2.

Petitioner contends these findings are inadequate to
denonstrate conpliance with Goal 12 and are not supported by
substantial evidence in the whole record.?

As a prelimnary matter, we point out there are
essentially two ways that the county could show the proposed
amendnment to its acknow edged conprehensive plan and zoning
map conplies wth Goal 12. First, the county could
establish that there is a safe and adequate transportation
system to serve Medium Density Residential devel opnent of
the subject property. Second, the county could establish
t hat devel opnent of the subject property under the Medium

Density Residential plan designation and MR-1 zone will not

2ln its argunent, petitioner also refers to OAR 660-12-060, part of the
Department of Land Conservation and Devel opnent's Transportation Planning

Rul e. However, in ODOT |, 23 O LUBA at 375, we determined that under
ORS 197.763(1) and 197.835(2), petitioner waived the issue of conpliance
with this rule. Consequently, we do not consider petitioner's argunents

concerning conpliance with OAR 660-12-060.
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create greater or different transportation demands and
i npacts than devel opnent wunder the existing, acknow edged
Low Density Residential designation and R-8.5 zone. See

Mclinnis v. City of Portland, O LUBA _ (LUBA No.

93-135, March 3, 1994), slip op 13 (plan and zone anendnents
whi ch | essen the inpacts or demands that goal standards were
adopted to address are likely to be consistent with those

goal standards); Sokol v. City of Lake Oswego, 18 O LUBA

375, 391 (1989), aff'd 100 Or App 494 (1990)

The chall enged decision takes the latter course. I n
this case, this nmeans the county's findings nust address,
and be supported by substantial evidence regarding, two
I ssues. First, the decision and supporting evidence nust
show t hat devel opnent of the subject property under the MR-1
zone wll not generate a greater amount of traffic than
devel opnent under the acknow edged R-8.5 zone. Second,
because the county plan requires that the subject property
have direct access onto Hwy. 212, if it is devel oped under
MR-1 zoning, the decision and supporting evidence nust show
that if the subject property were developed under the
acknow edged R 8.5 zoning, it would also have direct access

onto Hwy. 212.3

3petitioner also argues it wll likely deny intervenor's future
application for an ODOT state highway access permt for direct access onto
Hw. 212 from the subject property, regardless of the property's plan and
zone designation. However, petitioner does not contend it is legally
i mpossible for intervenor to obtain such a pernmit. Additionally, we do not
see how this argunent relates to the conpliance of the proposed plan
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A Traffic Generation

The county finding that the proposed plan anendnent and
zone change "will not result in an increase of traffic on
Hw. 212" is supported by the report and testinmony of a
traffic engineer. Record Il 9, 57-102. Petitioner argues

the traffic engineer's conclusion depends on an assunption

that MR-1 zoning wll permt 118 apartnent wunits to be
devel oped on t he subj ect property. Record Il 62.
Petitioner contends that assunption is underm ned by

testinmony from the county planning staff that the base
density in the MR-1 zone is 12 units per acre. Record | 19.
According to petitioner, this neans the subject 14.07 acre
property should accommdate 168, not 118, apartnment units
and, therefore, the traffic engineer's conclusions "as to
t he anount of traffic generated from the property if zoned
MR-1 are highly suspect."4 Petition for Review 7.

We are authorized to reverse or remand the chall enged

decision if it is "not supported by substantial evidence in

amendment and zone change with Goal 12. The county has chosen to
denonstrate conpliance with Goal 12 by showi ng that devel opment under the
proposed plan and zone designations wll have no greater or different

transportation inpacts than devel opment under the acknow edged plan and
zone designations. That petitioner may ultimately deny intervenor a state
hi ghway access permit does not establish that the access to the subject
property would be different if the property is devel oped under MR-1 zoni ng,
as opposed to R-8.5 zoning.

4petitioner also points out the 253 apartnent figure relied on by the
traffic engineer for developnent of this 14.07 acre property under the
Medi um High Density Residential (MR-2) zone is, in contrast, consistent
with planning staff testinony that the base density in the MR-2 zone is 18
units per acre. |d.
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the whole record.” ORS 197.835(7)(a)(C). Substanti a
evidence is evidence a reasonable person would rely on in

reaching a decision. City of Portland v. Bureau of Labor

and Ind., 298 Or 104, 119, 690 P2d 475 (1984); Bay v. State

Board of Education, 233 O 601, 605, 378 P2d 558 (1963);

Carsey v. Deschutes County, 21 Or LUBA 118, aff'd 108 Or App

339 (1991). In evaluating the substantiality of evidence in
the whole record, we are required to consider whether
supporting evidence 1is refuted or underm ned by other
evidence in the record, but cannot reweigh the evidence.

Younger v. City of Portland, 305 Or 346, 358-60, 752 P2d 262

(1988); 1000 Friends of Oregon v. Mrion County, 116 O App

584, 588, 842 P2d 441 (1992).
A | ocal governnment may rely on the opinion of an expert
in maki ng a determ nation of whether a proposal satisfies an

appl i cabl e standard. Thormahlen v. City of Ashland, 20 O

LUBA 218, 236 (1990). Additionally, it is not required that
an expert witness explain the basis for all assunptions that
underlie the expert's evidence, or that evidence supporting
the assunptions made by the expert be included in the

record. Citizens for Resp. Gowh v. City of Seaside,

O LUBA _ (LUBA No. 93-163, January 31, 1994), slip op 9;
Mller v. City of Ashland, 17 Or LUBA 147, 170 (1988); see

Hi I | sboro Neigh. Dev. Comm v. City of Hillsboro, 15 Or LUBA

426, 432 (1987). The substantial evidence standard of
ORS 197.835(7)(a)(C) requires only that, considering all the
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rel evant evidence in the record, a reasonable person could
have chosen to rely on the expert's concl usions.>®

In this case, we do not believe the planning staff
menber's statenment that the base densities of the MR-1 and
MR-2 zones are 12 and 18 units per acre, respectively, so
underm nes the traffic engineer's reliance on a figure of
118 apartnents for the anount of devel opnent all owed on the
subject property wunder the MR-1 zone, that the county
decision nmaker's reliance on the traffic engineer's expert
conclusions regarding traffic generated from devel opnent of
t he subject property is unreasonable. There could be many
reasons why future devel opnent of the subject property m ght
not achi eve one hundred per cent of that all owed by the base
density in the MR-1 zone. In the absence of a specific
chall enge below with regard to the accuracy of or basis for
the figure of 118 apartnments on the subject property under
MR-1 zoning, we cannot say the county decision naker's
reliance on the report and testinony of intervenor's traffic
engi neer i s unreasonabl e.

Thi s subassi gnnent of error is denied.

50 course, we recognize that if sufficient evidence undermining an
expert's assunptions is submitted during the |ocal proceedings, it nmay be
unreasonable for the local decision nmeker to rely on that expert's
concl usi ons. In such instances, the local governnent's decision has a
better chance of withstanding a substantial evidence challenge nmade in an
appeal to LUBA if the record includes an explanation of, or evidence
supporting, the expert's assunptions.
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B. Di rect Access Onto Hwy. 212

There is no dispute that wunder the county plan,
devel opnent of the subject property under MR-1 zoning wll
require direct access onto Hw. 212. Petitioner argues such
access wll be unsafe and will adversely inpact the function
of Hwy. 212. Petitioner further argues that if the property
wer e devel oped under the existing R 8.5 zoning, access could
be provided from | ocal streets in the residential
devel opnent to the north, and the adverse inpacts of direct
access onto Hwy. 212 avoi ded.

If the county w shes to establish conpliance of the
proposed plan anmendnent and zone change wth Goal 12,
wi t hout specifically denonstrating that direct access from
future MR-1 residential devel opnent on the subject property
onto Hw. 212 is safe and adequate, it nust explain in its
deci sion why there would be direct access onto Hw. 212 from
future residential devel opnent on the subject property under
the existing, acknowl edged R-8.5 zoning. The chall enged
deci sion apparently assunes that direct access to the
subj ect property from Hwy. 212 would al so be provided under
R-8.5 zoning, but does not explain the basis for that
assunption. s

Thi s subassi gnnent of error is sustained.

6Because the county's findings do not address this issue, we do not
consi der petitioner's argunent that the record does not contain substantia
evi dence to support the necessary findings.
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The first assignnent of error is sustained, in part.
SECOND ASSI GNMENT OF ERROR

Petitioner contends the challenged decision fails to
satisfy three relevant county conprehensive plan provisions.

A. Roadways Goal

Petitioner contends the plan Roadways Goal is not net
for the sanme reasons Goal 12 is not satisfied.

As we explained in ODOT I, 23 O LUBA at 379, the plan
Roadways Goal i's nearly i denti cal to Goal 12.7
Consequently, the challenged decision fails to conply wth
the Roadways Goal for the same reason that it fails to
conply with Goal 12.

Thi s subassignnment of error is sustained.

B. Table V-1 and Residential Policy 30.0

Petitioner argues the challenged decision fails to
denonstrate conpliance with the access limtations for mmjor
arterials identified on pl an Table V-1 ( Roadway
Cl assifications and Guidelines). Petitioner also argues the
deci sion does not denonstrate conpliance wth plan
Resi dent i al Policy 30.0(b), which requires that ar eas
desi gnated Medium Hi gh Density Residential have access to a
maj or or mnor arterial or collector street.

The county argues petitioner failed to raise conpliance

‘I'n ODOT I, we referred to the plan Roadways Goal as the plan
Transportation Goal .
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with plan Table V-1 or Residential Policy 30.0 as issues in
ODOT | and that these plan provisions were not bases for our
remand in ODOT |. The county contends petitioner has
t herefore waived these issues and may not raise themfor the
first time in this appeal. W agree with the county.8 Beck

v. City of Tillamok, 313 O 148, 152-53, 157, 831 P2d 674

(1992); Adler v. City of Portland, 25 O LUBA 546, 552

(1993).

Thi s subassi gnnent of error is denied.

The second assi gnnment of error is sustained, in part.
THI RD ASSI GNVENT OF ERROR

ZDO 1202. 01B establ i shes t he foll ow ng appr oval
criterion for zone changes:

"The property and affected area is presently
provided with adequate public facilities, services
and transportation networks to support the use, or
such facilities, services and transportation
networks are planned to be provided concurrently
with the devel opnent of the property.”

Petitioner contends the chall enged decision fails to conply

wi th ZDO 1202. 01B. 9

8The chal | enged decision amends the plan map designation for the subject
property to Medium Density Residential, not Medium High Density
Resi denti al . Petitioner probably i nt ended to cite Resi denti a
Policy 19.0(b), which inposes the sane access requirement on Medi um Density
Resi dential designated areas that Residential Policy 30.0(b) inposes on
Medi um High Density Residential designated areas. However, neither
Resi dential Policy 19.0(b) nor Residential Policy 30.0(B) was a basis for
our remand in ODOT |I.

9Petitioner also argues under this assignment of error that the county's
deternmination of conpliance with the plan Roadways Goal is not supported by
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The county argues petitioner failed to raise conpliance
with ZDO 1202.01B as an issue in ODOT I, and that
ZDO 1202.01B was not a basis for our remand to the county.
The county contends this issue has been wai ved and cannot be
raised for the first time in this appeal. We agree. Beck

v. City of Tillanmook, supra; Adler v. City of Portland,

supra.

The third assignnment of error is denied.
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The county's decision is remanded.

substantial evidence in the whole record. However, we address conpliance
with the plan Roadways Goal under the second assignment of error.
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