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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARK J. MAZESKI and
DI ANA CROSBY MAZESKI ,

Petitioners,

VS.
LUBA No. 93-220
CITY OF MOSI ER,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
DWAI NE  BLANCHARD
| nt ervenor - Respondent . )

Appeal from City of Mosier

Mark J. Mazeski, Msier, filed the petition for review
and argued on his own behal f.

WIlford K. Carey, City Attorney, Hood River; and H. V.
Garrabrant, Hood River, filed the response brief. Wth them
on the brief was Annala, Carey, & VanKoten. H. V. Garrabrant
argued on behalf of intervenor-respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

REMANDED 04/ 06/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a city order determ ning that a rock
quarry qualifies as a nonconform ng use.
MOTI ON TO | NTERVENE

Dwai ne Bl anchard, the applicant bel ow, nmoves to
intervene on the side of respondent in this appeal

proceeding. There is no objection to the notion, and it is

al | owed.
FACTS
The subject property consists of 15 acres. The

chal | enged decision authorizes a quarry on five acres of the
subject property and allows removal of up to 5,000 cubic
yards of rock per year. The subject property was first
zoned in 1971 and the original zoning district did not allow
rock quarries.l Between 1978 and 1990, the subject property
was zoned Agricultural. The Agricultural zone permtted
rock quarries as conditional uses.2 From 1990 through the
present, the subject property has been zoned Residential.
The Residential zone does not allow rock quarries.

This is the second tine a city decision determning a

rock quarry on the subject property is a nonconform ng use

1The chall enged decision does not identify the nature of the zoning
applied to the property between 1971 and 1978.

2No conditional use permit was ever approved for a rock quarry on the
subj ect property.
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has been appealed to this Board. In Hood River Sand v. City

of Mosier, 24 O LUBA 381 (1993), we remanded the city's
deci si on because it was not supported by findings explaining
the city's rationale for determning the existence of a
nonconf orm ng use. On remand, the city council adopted the
chal | enged deci sion, which includes findings explaining the
city's decision. This appeal followed.
FI RST AND SECOND ASSI GNMENTS OF ERROR

Under these assignnments of error, petitioners challenge
the evidentiary support for the determnations in the
chal | enged deci sion concerning the size of the nonconformng
use and the amount of rock quarried fromthe site.

The chal |l enged deci sion determ nes the foll ow ng:

"* * * The quarry site contains about 5 acres,
based on a review of the aerial photograph. * * *

"x % *x * %

"The council finds that the quarry Jlawfully
extracted at |east 2,000 cubic yards in 1978 and
that it has not been abandoned or discontinued
since 1971. * * *

"% * * * %

"The Council finds that it is not possible to
establish precisely how nmuch rock was extracted in
1971 when the quarry becane a non-conform ng use.
The evidence shows that the quarry has been used
since 1971 and that [the Departnment of Geol ogy and
M neral Industries (DOGAM)] has not required a
permt. Therefore, the Council finds that the
intensity of the use in 1971 could not have exceed
5,000 cubic yards of extraction.

"The Council authorizes the continuation of the
quarry subject to the following conditions of

Page 3



=

O (o0} ~N o o1 bh w N

N NN N NN R R R R R R R R R
g A W N B O © 0O N O OO M W N B O

approval :

"(1) No nore than 5,000 cubic yards of rock may be
renoved fromthe quarry each cal endar year

"(2) The quarry nmay operate only with (sic) the
five acre area identified as the quarry area
and shown on the attached aerial photograph.™
Record Il 6-9.3

There is no dispute that 1971 is the year when any rock
qgquarrying activity on t he subj ect property becane
nonconf or m ng. There is no dispute that rock extraction
allowed as a nonconformng use is "limted by [City of
Mosi er Zoning Ordinance (MzO 6.1(1)] to the annual
extraction amount that occurred when the quarry becane a
nonconform ng use.”" Record 6. Finally, there is no dispute
that MZO 6.1(1) limts "the area of active quarry operations
to * * * the confines of the quarry site that existed at the
time it became nonconformng." I1d.

Petitioners contend there is no credible evidence in
the record establishing that a five acre portion of the
subj ect property was utilized for quarrying activities prior
to 1971 or that 5,000 cubic yards of rock per year were
renoved from the site prior to 1971. Petitioners contend
the aerial photograph relied on by the chall enged decision
is undated, and a reasonable decision maker would not rely

upon it to determine the size or scope of quarrying

3We refer to the record of the first city proceedings as Record | and
the record subnitted in this appeal proceeding as Record |1
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activities on the subject property in 1971.

Respondents argue petitioners failed to raise the issue
of the credibility of the aerial photograph during the |ocal
proceedi ngs and, therefore, are prohibited fromraising that
i ssue bef ore this Board under ORS 197.835(2) and
197.763(1). 4

In Boldt v. Clackanmas County, 107 Or App 619, 813 P2d

1078 (1991), the court of appeals nade it clear that the
pur pose of ORS 197.763(1) is to prevent unfair surprise, and
that an issue is waived only where it is not sufficiently
raised below to enable a reasonable decision nmaker to

understand the nature of the issue. ODOT v. Clackams

County, 23 Or LUBA 370, 375 (1992). During the proceedings
bel ow petitioners questioned how nuch of the subject
property was utilized for rock quarrying purposes prior to
1971 and al so questioned how nmuch rock was quarried during

that period of tine. We believe this is adequate for a

40RS 197.835(2) provides that LUBA's scope of review is limted as
fol |l ows:

"Issues shall be linited to those raised by any participant
before the local hearings body as provided by ORS 197.763.

ORS 197.763(1) provides:

"An issue which may be the basis for an appeal to [LUBA] shal
be raised not later than the close of the record at or
following the final evidentiary hearing on the proposal before
the 1local governnent. Such issues shall be raised wth
sufficient specificity so as to afford the governing body * * *
and the parties an adequate opportunity to respond to each
i ssue. "
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reasonabl e decision maker to understand that issues were
rai sed concerning the size and scope of quarrying activities
and t he adequacy of the evidence relating to those issues.
We turn to petitioners' argunents that the chall enged
decision is not supported by substantial evidence in the
whol e record. Substantial evidence is evidence a reasonable
deci sion maker would rely wupon to support a conclusion.

1000 Friends of Oregon v. LCDC (Lane County), 305 Or 384,

405, 752 P2d 271 (1988); Todd v. Colunbia County, 24 Or LUBA

289, 291 (1992). The determnation in the challenged
decision that the nonconform ng quarry area occupied five
acres at the time it becanme nonconformng is not supported
by substantial evidence in the whole record. The only
evidence cited by the city to establish the size of the
quarrying operation prior to 1971 is the aerial photograph
referred to in the findings. However, as petitioner points
out, that photograph is undated. Vhile the record contains
testinmony from intervenor concerning the aerial photograph,
not hing establishes its date. It is unreasonable for the
city to rely upon an undated aerial photograph to establish
the size of the quarrying operation on any particul ar date.

Further, at best, there is very little evidence in the
record establishing volume of rock renoved from the subject
property during or prior to 1971. There is no evidence to

establish that during or before 1971, the volunme of rock

removed from the subject property was 5,000 cubic yards per
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cal endar year.®> The only evidence in the record cited to
establish the amobunt of rock quarried at the site during or

before 1971 is a letter from a planning consultant stating

that a rock quarry exists on the property and that "it is an
ongoi ng operation.% Record | 16. However, nothing in the
record supports or explains the statenent, and the statenent
provi des no evidence of the ampunt of rock quarried at the
site during or before 1971

The city also relies upon the absence of a DOGAM
permt to support its determnation in the challenged
decision that up to 5,000 cubic yards of rock per year were
quarried at the site. The city's reasoning seens to be that
a quarry operation renmoving up to 5,000 cubic yards per year
must have existed on the site, because if the operation had
quarried more rock then a DOGAM permt would have been
obt ai ned. However, that a DOGAM permt was not obtained
does not establish that in 1971 a quarrying operation was in
pl ace renmoving up to 5,000 cubic yards per year (the |evel

of activity at which a DOGAM permt s apparently

SThe city and intervenor concede that '"i]Jt is not clear the exact
anount of cubic yards taken in any given year, but the record, taken as a
whol e, indicates that less than 5,000 [cubic] yards [were renoved] in any
given year, except for 1992 when over nineteen thousand (19,000) [cubic]
yards was (sic) taken." (Enphasis supplied.) Respondents' Brief 5.

6There is some evidence in the record relating to quarry activities
occurring on the property after 1972. While we don't rule out that the
post-1972 activities could conceivably have sone bearing on the nature of
the activities occurring on the property prior to 1971, the decision does
not explain why such is the case here.
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required).”’ Ther ef or e, the <city's determnation that
quarrying activities on the subject property during and
prior to 1971 renmoved 5,000 cubic yards of rock per cal endar
year is not supported by substantial evidence in the whole
record.

The first and second assignnments of error are

sust ai ned.

0o N o o A~ w N Pk

The city's decision is remanded.

"We express no position on when or whether a DOGAM pernmit is required.
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