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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARGE DAVENPORT and
BEVERLY SW NK

Petitioners,

VS.
LUBA No. 93-191
CITY OF Tl GARD
FI NAL OPI NI ON

N N N N N N N N N N N N

Respondent , AND ORDER
and
TRI AD Tl GARD LI M TED PARTNERSHI P )
and ROSS WOODS, )
Intervenors-Respondent? )

Appeal from City of Tigard.

John A. Rankin, Tualatin, filed the petition for review
and argued on behal f of petitioners.

Tinothy V. Rams and Janes M Col eman, Portland, filed
a response brief. Wth them on the brief was O Donnell,
Ram s, Crew & Corrigan. Janes M Col eman argued on behal f
of respondent.

Steven L. Pfeiffer and M chael C. Robinson, Portland,
filed a response brief. Wth them on the brief was Stoel
Ri ves, Bol ey, Jones & Gey. M chael C. Robinson argued on
behal f of intervenors-respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON
Referee, participated in the decision.

REMANDED 05/ 19/ 94
You are entitled to judicial review of this Order.
Judi ci al review is governed by the provisions of
ORS 197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a decision granting site devel opnment
and planned devel opnent review approvals for a residential
apartnment conpl ex.
MOTI ON TO | NTERVENE

Triad Tigard Limted Partnership and Ross Wuods, the
applicants bel ow, move to intervene on the side of
respondent in this matter. There is no opposition to the
notion, and it is allowed.
FACTS

The applicants propose to develop a 348 unit apartnent
conpl ex on the subject 26.2 acre site. Petitioner Davenport
chal l enged an earlier decision approving a nearly identical

proposal in Davenport v. City of Tigard, 25 O LUBA 67,

aff'd 121 O App 135 (1993) (Davenport 1).1 The chall enged

decision changes the original proposal at issue in

Davenport | by nmoving the northernnost row of apartnents and

par ki ng spaces slightly to the south. The decision explains
this change "allows additional coniferous trees and
vegetation to be preserved * * *." Record 9. I n addition

t he current proposal includes a total of 609 parking spaces,

1There have been other appeals concerning this project, but only our
prior opinion in what we refer to as Davenport | has any direct bearing on
thi s appeal
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52 fewer parking spaces than the proposal at issue in

Davenport |.

Petitioner in Davenport | alleged six assignnents of

error. The first assignnment of error raised a nunber of
i ssues regarding Tigard Conprehensive Plan (TCP) and Tigard
Community Devel opnent Code (TCDC) standards adopted to
protect certain resources for which protection is required
under Statew de Planning Goal 5 (Open Spaces, Scenic and
Hi storic Areas, and Natural Resources). The second
assignnment of error raised issues regarding TCP and
TCDC provisions concerning physical Ilimtations, natural
hazards and wetl ands. The third assignnent of error all eged
the city's decision violated a TCP policy regarding school

capacity. In Davenport |, we rejected petitioner's first

t hree assignnents of error
We sustained petitioner's fourth assignnment of error in

Davenport I, which alleged the challenged decision was

i nproperly based on anmended, but not yet acknow edged, TCP
map anendnents. We also sustained petitioner's fifth
assignnment of error, in which petitioner argued the city's
findings did not adequately denonstrate the challenged
decision conplied with TCDC 18.80.120(A). Because the
deci sion was remanded for other reasons, we did not consider
petitioner's sixth assignment of error, which alleged a

nunber of procedural errors.
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FI RST AND SECOND ASSI GNMENTS OF ERROR

Petitioners' first and second assignnents of error
conprise 21 pages of the petition for review The
assignnments of error and the argunent supporting those
assignnments of error are identical to the first two

assignnments of error which were rejected in Davenport |.

Petitioners did not challenge this aspect of our decision in

Davenport | before the court of appeals. Respondent and

i ntervenors-respondent (respondents) contend the first two
assignnments of error in this appeal therefore ought to be
barred by the "law of the case" or by "issue preclusion.”

See e.qg. Portland Audubon Society v. Clackamas County, 14 O

LUBA 433, 436 (1986), aff'd 80 Or App 593 (1986) (law of the
case); Nelson v. (Cackams County, 19 O LUBA 131 (1990)

(i ssue preclusion).

Nei t her | aw of the case nor issue preclusion applies in
this appeal. Petitioner Swink was not a party in Davenport
I. We therefore do not have the sane parties in this
appeal . More inportantly, as respondents recognize, the

decision challenged in this appeal is the product of a new

application for devel opnent approval. VWhile the devel opnent
approved by the challenged decision differs in only
relatively mnor details, it is not the sanme as the

devel opnent approved in Davenport |.

However, although neither law of the case nor 1issue

preclusion applies in this appeal, petitioners make no
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effort to explain why the same argunents rejected in

Davenpor t | ought to be sustained in this appeal

Petitioners nmake no attenpt to fault the |egal analysis we

applied in Davenport | to reject those assignnents of error.

Wth one exception, in Davenport | we rejected the sane

argunments petitioners nmake wunder the first and second
assignnents of error in this appeal, on the nerits. W

reject themhere for the sane reasons given in Davenport |.

Under the first assignnment of error in this appeal, as

under the first assignnent of error in Davenport |,

petitioners argue the city failed to denonstrate conpliance
with TCDC 18.120.180(A)(2)(b), which requires preservation

of certain trees. Respondents argued in Davenport | that

petitioners failed to raise an issue during the [ ocal
proceedi ngs concerning TCDC 18.120.180(A)(2)(b) and, for
t hat reason, were barred by ORS 197.763(1) and 197.835(2)
from doing so for the first time on appeal to LUBA We

agreed with respondent. Davenport |, 25 O LUBA at 74.

Respondents again contend that petitioners failed to raise
any I ssue bel ow concer ni ng conpl i ance W th
TCDC 18.120. 180(A)(2)(b), and petitioners make no attenpt to
identify where in the record they raise the issue. We
therefore do not consider that 1issue in this appeal.

Wethers v. City of Portland, 21 O LUBA 78, 92 (1991).

The first and second assignnents of error are deni ed.
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THI RD AND SI XTH ASSI GNMVENTS OF ERROR
Petitioner Davenport submtted two docunents into the
record of the proceedings that |ed to the decision

chall enged in Davenport |. The first is an April 6, 1992

letter froman Oregon Departnent of Fish and Wldlife (ODFW
urban wildlife biologist (ODFW letter). The ODFW letter
di sagrees with and questions certain conclusions included in
a wldlife habitat resources survey (Fishman Report)
submtted by the applicants. The second is witten
testinony of Paul Whitney, a professional wildlife ecol ogist
and biologist, dated April 6, 1992. That letter also
criticizes certain aspects of the Fishman Report.

The city provided notice of the October 12, 1993 public
hearing which preceded the decision challenged in this
appeal. That notice stated that oral and witten testinony
could be submtted at the public hearing. Petitioners do
not argue the notice provided by the city failed to conply
with ORS 197.763(3) or that the city failed to provide the

announcenent required by ORS 197.763(5).2 However,

20RS 197.763(3) includes a number of requirements for notice of
qgquasi -judicial |and use hearings, including the follow ng:

"The notice provided by the jurisdiction shall

"x % % * %

"(h) State that a copy of the application, all docunents and
evidence relied upon by the applicant and applicable
criteria are available for inspection at no cost and will
be provided at reasonabl e cost;
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petitioners argue the city erroneously failed to give them
notice that the two docunents described above would not
automatically become part of the record of the current
proceeding wthout petitioners having to resubmt the
docunents. Petitioners conplain that evidence submtted by
the applicants in the prior proceedings is included in the
record, and the <city should have either included the
di sputed letters as part of the record in this proceeding or
given petitioners notice that the letters nust be
resubm tted. Petitioners argue the city's failure to
include the disputed letters in the record before the city
council, and the city council's failure specifically to
address issues raised in those docunents concerning the
Fi shman Report, require that we remand the chall enged
deci si on.

I n sonme circunstances, where a | ocal governnent nakes a
decision after LUBA remands a previous |ocal governnent
decision, the record in an appeal to LUBA of the decision

following remand includes the record of the previous |oca

Tx % % *x %

"(j) Include a general explanation of the requirenents for
submi ssion of testimny and the procedure for conduct of
hearings."

As relevant, ORS 197.763(5) requires at the commencenent of the public
hearing on a quasi-judicial land use application that the city nake a
statement "that testinmobny and evidence nmust be directed toward the
[applicable] criteria * * * in the plan or land use regulations which the
person believes to apply to the decision * * *[.1"
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proceedi ngs, unless the | ocal government explicitly provides

ot herw se. Murphy Citizens Advisory Comm v. Josephine

County, O LUBA _ (LUBA No. 93-187, Order on Objection

to Record, March 16, 1994) (proceedings on remand based on

the sane application that led to the initial decision

remanded by LUBA). However, where the applicant submts a
new application, as is the case here, a local governnent is
under no obligation to include the record from an appeal of
a prior application or to provide explicit notice that
parties have to submt evidence from the previous record
that they wish the |ocal governnent to consider in review ng
t he new application.

Respondents contend petitioners would have been aware
that this proceeding concerned a new application if they
| ooked at the docunments submtted in support of the
application. Mor eover, petitioners concede they were told
at the October 12, 1993 public hearing that the applicant
submtted a new application. Respondent s cont end
petitioners could have requested that the record be |eft
open or t hat t he heari ng be cont i nued. See
ORS 197.763(4)(b) and (6). Respondents contend that had
petitioners done so, they would have had tinme to confirm
whi ch docunents were included in the record and could have
submtted evidence fromthe prior record that they w shed to
include in the record of this proceeding, as the applicants

di d.
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We agree with respondents that the city commtted no
error by failing to automatically include the entire |oca

governnent record from Davenport | in the evidentiary record

supporting the challenged decision. For the reasons
expl ai ned bel ow, we al so agree with respondents that even if
the city did err in this regard, the argunents submtted by
petitioners in support of these assignnents of error are not
sufficiently devel oped to warrant reversal or remand.
Petitioners do not specifically identify any issues
raised in the disputed letters that they believe the city's
findings fail to respond to adequately. Nei t her do
petitioners challenge the adequacy of any of the findings
identified by intervenors addressing the Fishman Report and
wldlife habitat issues under the relevant TCP provisions.
In view of petitioners' failures to (1) identify the issues
they believe the city failed to respond to, or (2) challenge
the findings adopted by the city addressing the Fishman
Report and wildlife habitat issues, we would reject these
assignnents of error even if we agreed with petitioners that
the city commtted error by not including the letters in the
evidentiary record considered by the city council on remand.
Petitioners nust sufficiently develop their argunents to

denonstrate the errors all eged. See Deschutes Devel opnent

v. Deschutes County, 5 Or LUBA 218, 220 (1982).

The third and sixth assignnents of error are deni ed.
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FOURTH ASSI GNMENT OF ERROR

Petitioners allege "[t]he <city failed to adopt an
interpretation of the TCP Policy 6.1.1 that is consistent
with the express |anguage of the ordinance.” Petition for
Revi ew 35.

TCP Policy 6.1.1 provides as foll ows:

"The City Shall Provide an Opportunity for a
Diversity of Housing Densities and Residential
Types at Various Price and Rent Levels."

The city's findings addressing this policy are as foll ows:

"[Policy 6.1.1] is satisfied because this proposed
multi-famly project adds to the housing diversity
in a comunity that is predom nantly devel oped
with single-famly residences at |ower densities.
This site has been designated for nulti-famly
devel opment by the Conprehensive Plan for sone
tinme.

"[Petitioner] Swink testified that the area
surrounding Summerfield and this site is saturated
with apartnments. The City Council finds that
Policy 6.1.1 requires a diversity of housing
opportunities t hr oughout t he City wi t hout
consi deration of a particular area. The presence
of a nunber of apartnment units at this location
sinply inplements the City's density requirenents.
Moreover, the City Council rejects the argunent
that nore apartnents than single-famly hones in a
given area is contrary to City policy. The City
Council finds that this policy is met." Recor d
19.

Petitioners' arguments under this assignment of error
are difficult to understand. Petitioners appear to contend
that existing developnment in the city currently exceeds
required overall plan density. Even if petitioners are

correct in this contention, we fail to see how that provides
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any reason for reversing or remandi ng the city's
interpretation and application of policy 6.1.1. The policy
requi res density and housing type diversity, it says nothing
about overall housing density.

The above findings explain that policy 6.1.1 requires
diversity of housing density and types. The findings
explain the policy is met by the proposal because it adds
hi gher density apartnents to a predom nantly |ower density
single famly residential community. The findings are
sufficient both to explain what is required by the policy
and to explain why the policy is net.

The fourth assignment of error is denied.

FI FTH ASSI GNMENT OF ERROR

We remanded the city's decision in Davenport |, in

part, because it was not clear whether the decision granted

detail ed devel opnment plan approval or conceptual devel opnent

pl an approval .3 Al t hough the challenged decision refers
primarily to conceptual devel opnent plan approval, it still
includes a single reference to detailed devel opnent plan
approval. Record 4.

W agree wth respondents that when the notices,

decision and findings are read as a whole, It IS

3Conceptual devel opnent plan approval is the second step in the city's
three-step procedure for pl anned devel opnent approval . Detail ed
devel opnent plan approval is the final step. The TCDC approval standards
for granting conceptual developnent plan approval are different and nore
extensive than the approval standards for detailed developnment plan
approval .

Page 11



© 00 ~N oo o b~ w NP

N R R R R R R R R R R
O © 0 ~N o O N~ W N B O

NN
N -

sufficiently clear that the decision challenged in this
appeal grants conceptual devel opment plan approval. We
accept intervenors' argunent that the single reference at
Record 4 to detailed devel opnent plan approval is properly
viewed as a harmess mstake, in view of the clear
understanding on all parties' part that the city was
consi dering conceptual devel opnent plan approval .4
Petitioners also challenge the adequacy of the city's
findi ngs addressing TCDC 18. 80. 120, whi ch est abl i shes
approval standards for conceptual devel opnent plan approval.

However the findings petitioners quote and argue are "too
concl usory" appear to be the sanme findings we concluded were

i nadequate in Davenport |I. The findings adopted by the city

in support of the challenged decision are nmuch nore
ext ensi ve. Record 22-26. Petitioners make no attenpt to
chal | enge the adequacy of these findings.

The fifth assignnment of error is denied.
SEVENTH ASSI GNMENT OF ERROR

TCDC 18.108.070(D) inposes vehicul ar access and egress
requi renments for multiple-famly residential uses, as

foll ows:

4 ntervenors include in their brief a partial transcript of the
Cctober 12, 1993 city council neeting where the city attorney stated that

one of the reasons for our remand in Davenport | was |lack of clarity about
what ki nd of approval was granted. The city attorney stated the chall enged
deci si on grants concept ual devel opnent pl an approval .

I ntervenors- Respondent's Brief 36.
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1 "Vehi cul ar access and egress for nultiple-famly

2 residential wuses shall not be less than the

3 foll ow ng:

4

5 M n. No. of

6 "Dwel ling Driveways M n. Access M n. Pavenent

7 Units Requi r ed Requi r ed Si dewal ks, Etc.
8

9 "1-2 1 10 10
10
11 "3-19 1 30° 24" i f two-way,
12 15" if one-way:
13 Curbs and 5
14 wal kway required
15
16 " 20- 49 1 30 24" if two-way,
17 or 2 30’ 15 [1f] one-
18 way:
19 Curbs and 5
20 [ wal kway]
21 required
22
23 "50-100 2 30 24' . Curbs and
24 5" wal kway
25 required
26
27 "100+ for each 100 one additional 24' drive with
28 spaces 5" wal kway or a
29 public street"”
30
31 The city adopted the following findings interpreting

32 and applying TCDC 18.108. 070(D)

33 "[TCDC] 18.108.070.D is anbiguous, but the City
34 Council construes it to require two access points
35 for the first 100 dwelling units and an additi ona
36 access point for each 100 parking spaces over the
37 nunber of parking spaces required to serve the
38 first 100 units. This construction requires eight
39 access points rather than the four proposed by
40 Triad. * * *

41 "Council finds that the requirenment for eight
42 access points can be nmet wth an appropriate
43 condi tion. Counci | interprets TCDC Section
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18.108.070.D to permt a driveway with two one-way
drives on either side of a nmedian to count as two
access points as required under this code
Council believes this interpretation is a correct
reading of the code | anguage because the purpose
of the language is to provide a specified nunber
of continually open access points. A driveway
with a center nmedian providing traffic |anes of
the appropriate width on either side neets this
i ntent. Moreover, the Council finds that the
section permts 15 foot one-way drives. Counci
believes that the intent of the code is net
because 24 foot one-way drives would be confusing
and dangerous. Therefore, the Council inposes
condition of approval [22] to require the detailed
devel opnent plan for this project to show eight
access points, consisting of four driveways wth
medi ans and traffic |lanes on either side of the
median. * * *. "5 Record 28.

We consider the adequacy of these findings interpreting and
applying TCDC 18. 108. 070(D) bel ow. 6

A Number of Access Driveways Required

The first paragraph of the above quoted findings
explains that while the applicant proposes only four access

driveways, TCDC 18.108.070(D) requires a total of eight

SCondition 22 provides as follows:

"The site plan shall be anended at the detailed devel opnent
pl an stage to show four driveways with eight access points with
each driveway consisting of a nedian with a mninum 15 w de
one-way driveway on either side, at the [four driveway
entrances]." Record 36.

6The city al so adopted findings addressing the access variance standards
in TCDC 18.108. 150. However, neither respondent nor intervenors argue in
their briefs that those findings provide an alternative basis for denying
this assignnment of error. Petitioners argue there was no access variance
application before the city council and contended at oral argunent that the
city failed to give proper notice that an access variance would be
consi dered. Accordingly, we do not consider the access variance findings.
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access driveways for a project with the nunber of dwelling
units and parking spaces proposed here.’” No party disputes
this part of t he city's interpretation of
TCDC 18.108. 070( D)

B. Di vi ded Access Driveways

The above findings then explain that where an access
driveway is separated by a nedian where it provides access
to the devel opnent, so that there is a one-way driveway on
either side of the nedian, each one-way driveway counts as
one of the required access points. This interpretation is
within the city's interpretive discretion under ORS 197. 829
and Clark v. Jackson County, 313 O 508, 515, 836 P2d 710

(1992) .8

’The city apparently interprets TCDC 18.108.070(D) to require two access
driveways for the first 100 dwelling units and an additional six access
driveways for the nunber of parking spaces proposed.

B8ORS 197.829 codifies and nodifies the standard of review announced by
the Oregon Supreme Court in Clark v. Jackson County, supra. ORS 197. 829
provi des as foll ows:

"The Land Use Board of Appeals shall affirm a |ocal
government's interpretation of its conprehensive plan and | and
use regulations, unless the board determnes that the |ocal
government's interpretation:

"(1) Is inconsistent wth the express |anguage of the
conprehensive plan or |and use regul ation;

"(2) Is inconsistent with the purpose for the conprehensive
pl an or |and use regul ation;

"(3) Is inconsistent with the underlying policy that provides
the basis for the conprehensive plan or |and use
regul ati ons; or
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C. Pavenment W dth Required for Access Driveways

The final part of the <city's interpretation and
application of TCDC 18.108.070(D) concerns the mninmum
pavenent width required for each access driveway. The city
concl udes each of the one-way access driveways may have a 15
foot pavenment width rather than a 24 foot pavenent w dth
The city offers two bases for that conclusion. First,
TCDC 18. 108. 070( D) permts 15 foot one-way driveways.
Second, 24 foot one-way driveways "would be confusing and
dangerous." Record 28.

While the ~city 1is correct that TCDC 18.108.070(D)
aut horizes 15 foot one-way driveways, it only authorizes
one-way driveways of t hat width for mul tiple-famly
residential developnents with 3-19 units or 20-49 units.?®

TCDC 18.108.070(D) does not authorize one-way driveways with

"(4) Is contrary to a state statute, |and use goal or rule
that the conprehensive plan provision or land use
regul ation i nplements.”

9 n their brief, intervenors rely in part on TCDC 18.108.060(B). That
section is difficult to follow It limts direct access onto certain
streets but contains two apparently unrelated subsections that specify
m ni mum wi dt hs for service drives for multi-famly dwellings. I ntervenors
poi nt out that TCDC 18.108.060(B)(2)(b) authorizes one-way service drives
with 15 foot wi de pavenents.

We do not consider TCDC 18.108.060(B)(2)(b) further, since the city did
not rely on that provision in its findings interpreting TCDC 18.108.070(D).
In any event, we fail to see how TCDC 18.108.060(B)(2)(b) adds anything to
the city's interpretation of TCDC 18.108.070(D), since TCDC 18.108.070(D)
also explicitly allows one-way driveways with a mni mum pavenent w dth of
15 feet. The problemis that TCDC 18.108.070(D) only allows such 15 foot
pavenment wi dths for one-way driveways in devel opnents with 3-19 units or
20-49 units.
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a 15 foot pavenment width for nultiple-famly residential
devel opnents with nmore than 100 units, such as the one
proposed here. For such devel opnents, TCDC 18.108.070(D)
unanbi guously requires a m nimum pavenent wi dth of 24 feet.
The second reason given by the city for only requiring
a 15 foot pavenent width ("24 foot one-way drives would be
confusi ng and dangerous") nmay be a sound reason for changing
the requirenent in TCDC 18.108.070(D) that access driveways
serving nultiple-famly residential developnents with nore
than 100 units be inproved with a m ni num pavenent w dth of
24 feet. It does not provide a sufficient reason for

ignoring that requirenent. Von Lubken v. Hood River County,

104 Or App 683, 688, 803 P2d 750 (1990), on reconsideration

106 Or App 226, rev den 311 Or 349 (1991).

Recent court of appeals' decisions explain that LUBA
may not reverse or remand a | ocal governnment's
interpretation of its own plan or |land use regulations as
erroneous, unless the city's interpretation is "clearly

wrong." Friends of the Metolius v. Jefferson County, 123 O

App 256, _ P2d _ (1993); Goose Hollow Foothills League

v. City of Portland, 117 O App 211, 843 P2d 992 (1992).

This Board has had difficulty determ ning how wong a | ocal
gover nnment interpretation nust be Dbefore it becones

reversible as "clearly" wong. See Weuster v. Cl ackanmas

County, 25 O LUBA 425, 439 (1993); Langford v. City of
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Eugene, O LUBA __ , (LUBA No. 93-090, COctober 6, 1993),

rev'd 126 Or App 52 (1994).

However, whatever the ultimte paranmeters of the
"clearly wong" standard of review nmay be, the <city's
construction of the portion of TCDC 18.108.070(D) which
applies to nmultiple-famly devel opnments with nore than 100
units is, in our view, clearly wong. TCDC 18. 108. 070( D)
specifies a single mninmm pavenent width of 24 feet for
driveways serving multiple-famly devel opnents with nore
than 100 units. The city neverthel ess approves the required
eight driveways wth 15 foot pavenent w dths because
TCDC 18.108.070(D) permts 15 foot pavenent wdths for
multiple-famly developnents with fewer dwelling units and
parking spaces than are proposed here and because it
beli eves 24 foot w de one-way driveways "woul d be confusing
and dangerous." Nei t her of those reasons provides a basis
for ignoring the express requirenent of TCDC 18.108.070(D)
for nultiple-famly devel opnents with the nunber of dwelling
units and parking spaces proposed here. The city's
interpretation of TCDC 18.108.070(D) is inconsistent with
t he express |anguage of TCDC 18.108.070(D) and, therefore
must be rejected. ORS 197.829(1).

The seventh assignnment of error is sustained.

The city's decision is remanded.
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