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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

WALTER ROLOFF and VERNON
RODI GHI ERO,
Petitioners, LUBA Nos. 94-011 and 94-021

FI NAL OPI NI ON
AND ORDER

VS.

CITY OF M LTON- FREEWATER

N N N N N N N N N N

Respondent .

Appeal from City of M I ton-Freewater

D. Rahn Hostetter, Enterprise, filed the petition for
review and argued on behalf of petitioners. Wth him on
the brief was Mautz Baum Hostetter & O Hanl on.

No appearance by respondent.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

REMANDED 05/ 24/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal two city council decisions changing
t he conprehensive plan map designation of an approxi mately
43 acre undevel oped parcel from Industrial to Residential
and the zoning of the parcel from Industrial-Manufacturing
(I-M to Residential (R 2 and R-3).
FACTS

On October 1, 1993, the owner of the subject parcel
submtted conpr ehensi ve and zoni ng map amendnent
applications to the city. At that tine, the entire 43 acre
parcel was within the city's urban growth boundary (UGB),
but an approximtely 24 acre portion of the parcel was
outside city limts.1 On Novenber 8, 1993, the city adopted
a resolution annexing the 24 acres to the city. W remanded

the city's annexation decision in Roloff v. City of

M | ton-Freewater, O LUBA (LUBA No. 93-213,

March 25, 1994) (Roloff 1). The city adopted the deci sions
changi ng the conprehensive plan and zoning map designations
for the entire 43 acre parcel that are challenged in this
consol i dated appeal proceeding on January 10 and 24, 1994,

respectively.

1This 24 acre portion of the property was al so designated and zoned for
i ndustrial use under the Umatilla County (county) conprehensive plan and
zoni ng ordi nance.
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FI RST ASSI GNMENT OF ERROR

Petitioners contend that in view of our decision in
Rol of f |, approximately 24 acres of the subject parcel are
outside of city limts. Petitioners argue the city exceeded
its jurisdiction by adopting final decisions anending the
conprehensi ve plan and zoning map designations for the 24
acres of the subject property outside city limts and under
the county's jurisdiction. According to petitioners, under
City of M | t on- Fr eewat er Conpr ehensi ve Pl an (pl an)
Ur bani zati on Policy 4 and paragraph 1V.D of t he
M| ton-Freewater Planning Area Joint Managenent Agreenent
(managenent agreenent), the county retains jurisdiction over
land within the UGB but outside city limts (this area is
variously referred to in the relevant docunents as the
ur bani zi ng area, urban growth area or UGA).?2

Petitioners further argue that under paragraph IV.S of
t he managenent agreenent, applications to anmend the plan map
or inplenenting ordinances for portions of the urbanizing

area are required to initially be reviewed and approved by

2P| an Urbani zation Policy 4 provides:

"The County must, by law, have final jurisdiction for land in
the urbanizing area (between the City limts and the [UGB]).

* x %"

Par agraph 1V.D of the managenent agreenent provides:

"The county shall retain final decision-mking responsibility
for all land use actions affecting the City urban growh area,
but such decisions shall only be nade after the receipt of
timely recormmendations fromthe City."
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the city council, as occurred here, but then nust be
referred to the county planning conm ssion and board of
conmm ssioners for final adoption as anmendnents to the county
plan or <code, which did not occur here.3 Petitioners
contend their substantial rights were prejudiced when they
were denied the opportunity to participate in a review of
t he proposed anendnents by the county planning conm ssion
and board of comm ssioners.

Because of our decision in Roloff I, a 24 acre portion
of the subject parcel is not within the city's jurisdiction.
According to the plan and managenent agreenent, in these
circunstances, the county retains jurisdiction over the
24 acres. Wth regard to the 24 acres, the city nust
process and review applications for plan and zoning nmap
amendnments, but the city council's decision can only be a
recommendati on, and that recommendation nust be referred to

t he county. The chal | enged decisions were nmade in reliance

3paragraph IV.S of the management agreenent provides:

"Amendnents to the Conprehensive Plan and inplenenting
ordi nances applicable to the UGA nay be initiated by the City,
the County or an affected person by application through the
City Planning Departnent. * * * Al such applications shall be
referred first by the City Planning Conmi ssion and then by the
City Council. If any proposed amendnents are approved by the
City Planning Conmission and City Council, they shall be
referred to the County Planning Commission and Board of
Commi ssioners for adoption as anendnents to the County
Conprehensive Plan and Land Devel opnent Code with respect to
the UGA, follow ng required public hearings. Unless the County
adopts amendnents approved by the City, such anendnents shall
not be applied in the UGA. "
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on city annexation of the 24 acres and purport to be final
deci sions anending the conprehensive plan and zoning map
governing the entire 43 acre parcel. Therefore, with regard
to the 24 acres not wthin city limts, the challenged
deci sions exceed the city's authority.4

The first assignnent of error is sustained.

SECOND ASSI GNMENT OF ERROR

Petitioners argue that wunder ORS 197.175(2)(e) and
197.835(4), any anendnent to the city's plan and zoni ng maps
must conply with the Statewide Planning Goals (goals).
Petitioners contend the challenged decisions are deficient
because they fail to address Goals 3 (Agricultural Land) and
14 (Urbani zation).

The chal |l enged decisions anend the city's acknow edged
conprehensive plan and | and use regul ati ons. An amendnent
to an acknow edged conprehensive plan nust conmply with the
goal s. ORS 197.175(2)(a). The plan map anendnent at issue
here is not itself acknow edged, because it was appealed to
this Board. ORS 197.625(1). A |and use decision nade under
an unacknow edged plan anendnent, such as the zone change

appealed here, nust conply wth those |and use goals

4The chal | enged deci sions do not exceed the city's authority with regard
to the approximately 19 acre portion of the subject parcel within city
limts. Nevert hel ess, because the supporting findings address only the
entire 43 acre parcel, the decisions are not severable in this regard.
However, we remand, rather than reverse, the chall enged decisions because
of the possibility that on remand, the city could choose to adopt decisions
affecting only that portion of the parcel within its jurisdiction.
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applicabl e to t he unacknow edged pl an anmendnent .
ORS 197.175(2)(e) and 197.625(3)(b). Additionally, any
amendnent to an acknow edged | and use regul ati on nmust conply
with all applicable goals if the plan "does not contain
specific policies or other provisions which provide the
basis for the regulation.” ORS 197.835(5)(b).

Wher e St at ew de Pl anni ng Goal s are apparently
applicable to a conprehensive plan or |and use regulation
amendnent, a |ocal governnment nust either explain in its
deci sion why the anmendnent conplies with such apparently
applicable goals, explain why those goals do not apply to
t he proposed anendnent, or explain why an exception to those

goals is justified. ODOT v. City of Newport, 23 O LUBA

408, 414-15 (1992). Consequently, the chall enged decisions
nmust explain why Goals 3 and 14 are inapplicable,
denonstrate conpliance with any applicable requirenents of
Goal s 3 and 14 or adopt an exception to such applicabl e goal
requi renents. As far as we can determne without aid from
respondent, the chall enged decisions fail to do any of these
t hi ngs.

The second assi gnnent of error is sustained.
THI RD ASSI GNVENT OF ERROR

Petitioners contend the challenged plan and zoning map
amendnents fail to denonstrate conpliance wth certain
provisions of the city's acknow edged conprehensive plan, as

required by ORS 197.175(2)(d) and 197.835(5)(a).
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A. Pl an Urbani zation Policy 1(d)
Pl an Urbani zation Policy 1 provides, in relevant part:

"Conversion of urbanizable land to urban use shall
be based on:

"x % *x * %

"d. encouragenent of developnent wthin urban
ar eas before conver si on of ur bani zabl e
areas. "

The only findings in support of either challenged
deci sion that appear to address this requirenent are the
fol |l ow ng:

"The subject property is within the [UG] and the
City limts. Any devel opnent would occur in an
urban area." Record I 15.5

We agree with petitioners that the above quoted finding
is inmperm ssibly conclusory and is based on the incorrect
premse that the entire 43 acre parcel is wthin city
l[imts.

Thi s subassignnent of error is sustained.

B. Pl an Ur bani zation Policy 2(g)

Pl an Urbani zation Policy 2 provides, in relevant part:

"Establish and change the [UGB] based on the
foll ow ng factors:

"k X * * *

g. conpatibility of the proposed urban uses wth
near by agricultural activities."

5The record submitted in LUBA No. 94-011 (appeal of plan map anmendnent)
is cited as Record |I. The local record submitted in LUBA No. 94-021
(appeal of zoning map anendnment) is cited as Record 11
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The entire 43 acre subject parcel is within the city's
acknowl edged UGB. Therefore, the challenged decisions
neither establish nor change the city's UGB. Accordi ngly,
pl an Urbani zation Policy 2(g) does not apply.

Thi s subassi gnnent of error is denied.

C. Ot her Plan Provisions

Petitioners contend the challenged decisions fail to
conply with plan Urbanization Policies 7 and 8 and Public
Facilities and Services Conclusion 11-B-1.

Neither of +the challenged decisions appears to be
supported by any findings addressing these plan provisions.
The city nust adopt findings that either (1) explain why
these plan provisions are inapplicable to the challenged
pl an and zoning map amendnments, or (2) denobnstrate the plan
and zoning map anendnents conply with these plan provisions.

Thi s subassignment of error is sustained.

The third assignment of error is sustained, in part.

The city's decisions are renmanded.
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