©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
1000 FRI ENDS OF OREGON,
Petitioner,
VS.

LUBA No. 93-154
CI TY OF NORTH PLAI NS,

N N N N N N N N N

Respondent .

S

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,
LUBA No. 93-159
Petitioner,

FI NAL OPI NI ON
AND ORDER

VS.

CI TY OF NORTH PLAI NS,

N N N N N N N N N

Respondent .

OREGON DEPARTNMENT OF

TRANSPORTATI ON,
Petiti oner, LUBA No. 93-160

VS.

CITY OF NORTH PLAI NS,

N N N N N N N N N N

Respondent .

Appeal from City of North Plains.

Mary Kyle MCurdy, Portland, filed a petition for
review and argued on behalf of petitioner 1000 Friends of
Or egon.

Celeste J. Doyle, Assistant Attorney GCeneral, Salem
filed a petition for review and argued on behalf of
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petitioner Department of Land Conservation and Devel opnent
(DLCD) . Wth her on the brief was Theodore R. Kul ongoski
Attorney General; Thomas A. Bal ner, Deputy Attorney General;
and Virginia L. Linder, Solicitor General.

Luci nda Moyano, Assistant Attorney General, Salem
filed a petition for review and argued on behalf of
petitioner Oregon Departnent of Transportation (ODOT). Wth
her on the brief was Theodore R Kulongoski, Attorney
General; Thomas A. Balnmer, Deputy Attorney GCeneral; and
Virginia L. Linder, Solicitor General.

James M Col eman, Portland, filed the response brief
and argued on behalf of respondent. Wth himon the brief
was O Donnell, Ram s, Crew & Corri gan.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

REMANDED 06/ 23/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a city ordinance approving a
conprehensi ve plan text anmendnent revising plan urbanization
policies, approving a plan mp anendnent expanding the
city's urban growth boundary (UGB) to add 306 acres, and
amending the city's Urban Planning Area Agreenment wth
Washi ngt on County.
FACTS

The petition for review of 1000 Friends of Oregon sets

out the relevant facts as foll ows:

"This is a proposal to alnost double the size of
the North Plains [UGB], by adding 306 acres to its
existing 418 acres. The 306 acres consists of
farm and | ocated west of the existing UGB.
Currently, this land is designated Rural Resource
Land in the Washington County Plan and is zoned
for exclusive farm use (EFU). It consists
primarily of Class | and Il soils, is irrigated,
and is presently in agricultural production

Crops grown on the land include wheat, corn, hay,
cl over, beans and vetch. There S one
farmrel ated dwel | i ng.

"The [challenged] decision does not change the
exi sting county plan and zone designations on the
property; rather, re-designation will be made as
the city annexes the |and.

"The subject property is generally surrounded by
ot her EFU | ands. The land is bordered on the
south by State Hi ghway 26, and on a portion of its
eastern border by the existing North Plains UGB.

"The city's * * * conprehensive |and use plan * *
* was updated through the periodic review process
in 1988. It anticipated a year 1990 popul ation of
1,110 and a year 2000 population of 1,720, using
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an annual growth rate of 4.5% In fact, in 1990,
the population of North Plains had reached only
972.

"The city's plan finds that the current UGB can
accommpdat e a popul ation of 4197, neaning the city
has sufficient residential capacity until the year
2025. The plan also finds that there is enough
| and zoned commercial, and unconstrained by flood
plain, to accompdate the 20 year planning period.

"In the periodic review process, the city also
concluded that it |acked sufficient industrial
land for the planning period; it could expect a
shortfall of about 9.5 acres. Therefore, as part
of periodic review, the city expanded its UGB to
add 70 acres east of the city for industrial use.

However, as the plan states, ‘"[dlue to an
i nadequat e [ wat er] st orage and di stribution
system industrial developnent wll be sonewhat
restricted within the city limts.' This 70 acre

parcel does not now have water or sewer services.
The parcel has not yet been annexed to the city.

"Currently, not including this proposed UGB
expansion, North Plains has nore undevel oped | and
inside its UGB, in all wuse categories, than
devel oped | and.

"North Plains is not wthin the [Metropolitan
Service District] regional urban growth boundary,
but rather has its own UGB.

"The North Plains Planning Comm ssion and City

Counci | held hearings on this proposal, and
adopted [the chall enged decision] on Septenmber 7,
1993. ook oxw (Record citations omtted.)

Petition for Review (1000 Friends) 3-5.
PRELI M NARY | SSUE

Petitioners contend, anmobng other things, that the
chal | enged decision is subject to reversal or remand because
it is not supported by substantial evidence in the whole

record. The <city argues the proposal is a legislative
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pl anning action and, therefore, need not be supported by
substantial evidence. W resolve this scope of reviewissue
bef ore addressing the nerits of petitioners' clains.

ORS 197.835(7) makes no distinction between |egislative
and quasi-judicial |land use decisions.l However, the Oregon
Court of Appeals has held that the predecessor to ORS
197.835(7), witten in substantially identical terns, does
not, in itself, inpose a substantive requirenent that
| egi sl ative decisions be supported by substantial evidence.

Lima v. Jackson County, 56 Or App 619, 625, 643 P2d 355

(1982). Specifically, in Lim, the court determ ned that in
t he absence of an independent requirenment that a | egislative
deci sion be supported by substantial evidence in the record,
| egi sl ative planning and zoni ng deci sions affecting nunmerous

i ndi vi dual parcels are not subject to review for substanti al

evi dence.
However, Lima says nothing about the independent
requir enment of Statewi de Planning Goal 2 (Land Use

Pl anni ng) 2 that planning actions have an adequate factual

10RS 197.835(7)(a)(C) authorizes the Board to reverse or remand a |and
use decision if the |ocal government:

"Made a decision not supported by substantial evidence in the
whol e record[.]"

2The purpose of Goal 2 is:

"To establish a |and use planning process and policy franmework
as a basis for all decisions and actions related to the use of
land and to assure an adequate factual base for such decisions
and actions."

Page 5



© 00 N o g A~ wWw N Pk

[ERN
o

11
12
13
14
15
16
17
18
19
20
21
22
23

24
25
26
27
28
29

base.3 The Goal 2 requirenment for an adequate factual base
applies regardless of the Ilegislative or quasi-judicial

nature of the challenged decision. Oregon Electric Sign

Associ ation v. Beaverton, 7 O LUBA 68 (1982), rev'd on

ot her grounds 66 Or App 436, rev den 296 Or 829 (1984). I n

addition, in League of Wnen Voters v. Klamath County, 16 O

LUBA 909, 914 (1988), this Board determned the Goal 2
requirenment for an adequate factual base requires a
| egi slative | and use decision to be supported by substanti al

evi dence:

"W do not agree with respondent's claim that
there is no requirenent that the [challenged
| egi slative plan anmendnent decision] be supported
by substantial evidence. [Goal 2 * * * requires
that there be an 'adequate factual base' for any
| and use decision. Arguably, this adequate
factual base may be different than substanti al
evi dence. However, the parties do not argue that
there is any such difference, and we do not see
much point in nmaking any such distinction. We
conclude for the purposes of this revi ew
proceedi ng, that our responsibility is to review
t he decision for substantial evidence."

Here, as in League of Wwnen Voters v. Klamth County,

supra, the city does not explain the difference between a
determ nation that the challenged decision is supported by
an adequate factual base or that it 1is supported by
substantial evidence in the whole record. Further, we find

no principled basis upon which to distinguish these two

3ppparently, in Lima, the parties did not raise an issue concerning the
adequate factual base requirenent of Goal 2.
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concepts. Substantial evidence is evidence a reasonable
deci sion maker would rely wupon to support a conclusion.

Younger v. City of Portland, 305 Or 346, 752 P2d 262

(1988). W see no reason to conclude that the Goal 2
requi rement for an adequate factual base requires any | ess.
We conclude the | egislative or quasi-judicial nature of the
chal | enged deci sion has no particular bearing on our review
of the evidentiary support for the chall enged decision.*

FI RST ASSI GNMENT OF ERROR (1000 FRI ENDS)

"The city m sconstrued the applicable law, failed
to make adequate findings, and made a deci sion not
supported by substantial evidence in detern ning
that the expansion of the urban growth boundary
satisfies factors 1 and 2 of Goal 14
[ Ur bani zation]."

SECOND ASSI GNMENT OF ERROR (1000 FRI ENDS)

"The city m sconstrued the applicable law, failed
to make adequate findings, and nmade a deci si on not
supported by substantial evidence in the whole
record in determning that the expansion of the
urban growth boundary satisfies factors 3-7 of
Goal 14."

FOURTH ASSI GNMENT OF ERROR ( ODOT)

"The city failed to conply with the requirenents
of  Goal 14 as it relates to transportation
i npacts. "

4We have stated in other cases that legislative |and use decisions need
not be supported by findings or substantial evidence in the whole record.
See Alexiou v. Curry County, 22 O LUBA 639 (1992). The independent Goal 2
requi renent was not raised in those cases, and the point of those cases was
there nust be sone basis independent of our scope of review statute for
requiring legislative |land use decisions to be subject to a requirenent
that they be supported by substantial evidence.
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SEVENTH ASSI GNMENT OF ERROR ( DLCD)

"The city msconstrued the applicable law and
failed to conmply wth the requirenents and
criteria of Goal 14 in expanding its urban growth
boundary by 306 acres."

Petitioners contend the proposal to expand the city's
UGB vi ol ates Goal 14 (Urbanization). To establish or change
a UGB, Goal 14 requires consideration of seven factors.>®
The first two of those factors are called "need" factors.
The remaining five factors are called "locational" factors.
We address the "need" and "locational" factors separately
bel ow.

A. Goal 14, Factors 1 and 2 (Need Factors)

The Goal 14 need factors require the city to base a UGB

5The Goal 14 "establishment" factors are as foll ows:

"(1) Denonstrated need to accommbdate |ong-range urban
popul ation growh requirenents consistent wth LCDC
goal s;

"(2) Need for housi ng, enpl oynment opportunities, and
livability;

"(3) Oderly and econonic provision for public facilities and
servi ces;

"(4) Maximum efficiency of land uses within and on the fringe
of the existing urban areas,;

"(5) Environnmental, energy, economic and social consequences;
"(6) Retention of agricultural land as defined, with Class |
bei ng the highest priority for retention and Class VI the

| owest priority; and,

"(7) Conpatibility of the proposed urban uses wth nearby
agricultural activities."
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amendnent upon consi deration of the foll ow ng:

"(1) Denonstrated need to accommmodate | ong-range
ur ban popul ati on growt h requirenments
consi st ent with [ Land Conservation and
Devel opment (LCDC)] goal sj.

"(2) Need for housing, enploynent opportunities,
and livabilityp.y"

The challenged decision determnes that under the
Goal 14 need factors, the proposed UGB anendnent is required
to enable the city to provide housing and enploynent
opportunities for anticipated growh, to inprove the
livability of the comunity and to increase the city's tax
base. Specifically, the chall enged decision determ nes:

"[T] he proposed UGB expansion is necessary in
order to inprove the availability of housing and
enpl oynent opportunities and inprove the overall
livability in North Plains. The reason is sinple:
the existing supply of Jland within the [North
Plains] UGB is not sufficient, nor configured in
| arge enough parcels, nor located to attract the
new business and industry required to inprove
livability in North Plains.” Record 32.

The determ nations concerning anticipated growth relied
on in the challenged decision are based on (1) projections
of enhanced city growth assum ng the proposed enlarged UGB
wll attract comrerce and industry to the city, and (2)
undi sput ed popul ati on gr owt h proj ecti ons for t he
Metropolitan Service District (Metro) UGB. Al t hough the
city is not located within the Mtro UGB, the decision
nevertheless relies upon the city's close proximty to the

Metro UGB to justify the conclusion in the challenged
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decision that some of the anticipated Metro UGB growth can
be captured by the city.?®

Petitioners argue it is inproper for the city to plan
to capture growth otherwise planned to occur wthin the
Metro UGB. Petitioners contend the city nmust establish it
has a specific need for the proposed additional urbanizable
| and, at the proposed expansion site. Petitioners argue it
is inproper for the <city to justify the proposed UGB
amendnent based on the theory that if the city has |arge
bl ocks of undevel oped | and, industry and people will nove to
the city.

The chal |l enged deci si on determ nes:

"Opponents have said that the expansion creates
the demand for nore urban land, that w thout the
expansion, there would be no need for nore urban
| and. Opponents have said the City's experts say
there is enough land already to serve the North
Pl ai ns future needs.

"The [City] Council finds these argunents niss the
point: the demand exists, wthout UGB expansion
the City's status quo will be nmaintained and the
status quo is not acceptable. Because of its
prime |ocation on a high capacity transportation
corridor and just outside the Metro UGB, North
Plains is going to grow along with the Metro
region if urban land is available in the City UGB
but how the City grows up is up to the City. The
City has the sane obligation to plan for the
future as Metro. The people of North Plains have
problens. Solutions to those problens take public
noney. One piece of the solution is through a

6The chal | enged decision specifically states the proposal is to attenpt
to capture .2% of the anticipated Metro UGB grow h.
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grom h strategy that includes an expanded urban

area with nmore and |arger comer ci al and
i ndustri al sites to provide enploynent and
servi ces. The changes also include nore

residential property for nore diverse housing
opportunities. This addition to the City's |and

base will l|ead to a higher per capita tax base
resulting fromthe |arger urban |and base. After
the change, North Plains will be in a better

position to conpete with other comunities in the
Portland Metropolitan area for its fair share of
econom ¢ opportunities that can translate into
j obs, expanded commercial and retail services and
a wder mx of housing; leading to enhanced
livability." (Enmphasis in original.) Record 31.

The city further explains in its brief:

"[T]he record shows a need for nore urbanizable
land in order to provide housing and enploynent
opportunities necessary to enhance the City's
livability. * * *

"* * * The city's property values are |ow. Mor e
important from a planning standpoint, they are
stagnant even with the City's high gromth. * * *

"The inplications of this for the City's finances
are clear. Depressed property values give the
city a lower tax capacity than other governnents
in the region. This puts the City on a vicious
cycle; having to overcone greater social problens
with fewer resources. * * *"  Respondent's Brief
35- 36.

Reduced to its essentials, the parties' dispute under
t hese assignnents of error centers on two things. First,
t he di spute concerns whether the city may attenpt to enhance
its livability by expanding its UGB to create |arge bl ocks
of land to attract commerce and industry to the city.
Second, the dispute concerns whether the city may justify

expanding its UGB by relying on growth planned to occur
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within the Metro UGB.”
Clearly, as a general proposition, a need to inprove
the livability of the city may provide a reason for adding

land to the city's UGB. 1000 Friends of Oregon v. Metro

Service Dist., 18 O LUBA 311 (1989). Further, increased

city population projections are not the only basis upon
which the city may expand its UGB. Rather, we have stated:

"We find nothing in Goal 14 to suggest that
enl argenent of the acknowl edged UGB necessarily
must be preceded by an increase in projected
popul ati on. We are cited to no authority hol ding

ot herw se. We believe that [a need consistent
with Goal 14 factors 1 and 2] coul d be
denonstr at ed by (1) i ncreasi ng popul ati on

projections; (2) amending the econom c, enploynent
and other assunptions [the local governnent]
applied to those population figures in originally
justifying the UGB, or (3) doing both."™ (Footnote
and citation omtted.) Benj Fran Devel opnent v.
Metro Service Dist., 17 Or LUBA 30, 41-42, aff'd
95 Or App 22 (1988).

Here, the city undertook the third alternative identified by
t he above quoted portion of our decision in BenjFran to
establish a need to enlarge the city's UGB.

The proper application of the livability el ement of the
Goal 14 need anal ysis:

"* * * requires, in addition to identification of

"The chal l enged decision determines the city's supply of comercially
and industrially zoned land is 73.5 acres short, based on existing
denographic projections in the city's conprehensive plan. Record 40-41.
Petitioners do not challenge this determnation or that the city nay expand
its UGB to acconmpdate sonme growt h. The issue here has to do with the
scope of the proposed expansion -- to nearly double the size of the city's
exi sting UGB, based in large part on projected growth within the Metro UGB.
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a significant livability problem an eval uation of
probabl e positive and negative livability inpacts
that may occur if the UGB is anended to solve the
identified livability problem Once the probable
positive and negative livability inpacts are
identified [the |ocal governnent] would be in a
position to explain why the probable livability
benefits of the UGB anmendnent outweigh any
negative inpacts on livability that could be
expect ed if t he amendnment wer e approved. "
(Footnote omtted.) 1000 Friends of Oregon v.
Metro Service Dist., 18 Or LUBA 311, 320 (1989).

The city identifies a number of soci o-econom c probl ens
it hopes will be solved by the proposed UGB anendnent.
These problens include high unenmploynent of, and low job
mar ket partici pation by, city residents. The city
essentially det er mi nes it nmust i ncrease enpl oynent
opportunities and its tax base to inprove the quality of
life enjoyed by city residents and its ability to deliver
city services to residents.?8 The chall enged decision
reflects the <city considered both the benefits of the
proposed UGB expansion and the negative inpacts associated
with the proposal. Negative inpacts are identified in the

city decision as loss of resource land and "loss of snal

town feeling.” Record 39-40. After balancing the benefits
and burdens of the proposal, the challenged decision
concludes that converting the subject rural land to

8The city did not single out increasing its tax base as the reason for

the proposed UGB expansion, as petitioners suggest. Rather, enhancing the
city's tax base was identified as one inportant beneficial aspect of the
proposal. There is nothing wong with the city considering an inproved tax

base as one of the reasons justifying the expansion of its UGB
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ur bani zabl e | and outweighs the identified negative inpacts
associated with the proposal.
While the challenged decision follows the analytical

mechani cs required under 1000 Friends of Oregon v. Metro.

Service Dist., supra, the factual base for the chall enged

decision is inadequate to support the city's analysis. The
city decision relies in large part upon a study assumng a
particul ar conbination of land uses within the proposed UGB
expansion area -- housing (52 acres), comercial uses (150
acres) and industrial uses (104 acres).?® Record 54. The
city decision justifies the proposed UGB expansi on based on
the subject |and becomng available for comercial and
i ndustrial devel opnment and, to a |esser extent, residentia

devel opnent. However, the chall enged deci sion does nothing
to ensure the planning designations and zoning districts
applied to the land within the proposed UGB expansi on area
will accompdate those uses.10 I nstead, the chall enged

deci sion sinply includes the follow ng "condition":

"* * * The |and use for the UG area shall be a

9This mx of uses is identified in a study supporting use of an
enpl oyment center devel opment nodel after the city UGB is enlarged as
proposed. However, the challenged decision also appears to rely upon
di fferent devel opment nodels to justify the chall enged deci sion.

10\ note that while the city is not required to identify specific
devel opnent proposals for the proposed UGB expansion area, a decision to
expand the UGB nust include sone linmtation on the uses to be nade of the
expansion area for the city to have a reasonable basis to conclude the
proposal will do what the city adopts the proposal to acconplish. Johnson
v. Tillanpok County, 16 Or LUBA 855 (1988).
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m xed use designed to inplenment the enploynent
center concept. Land use shall be allocated for
multi-famly residential, i ndustri al, and all
types of commercial uses. The zoning for the area
shall be fixed at annexation. * * *" Record 103.

This condition is inadequate. As stated above, the
city's livability analysis is dependent upon a particular
m x of wuses. If it is contenplated that the proposed UGB
expansion wl| provide Jlarge blocks of |and for new

commercial and industrial wuses (enploynent center nodel),
then the decision nmust |imt the subject land to those
uses. 11 |f, on the other hand, the idea is to provide |and

for new housi ng devel opnents and comerci al uses (other than

proposed under the enploynment center nodel), then the
decision nust I|imt the subject land to those uses.
However, it is not possible for the city to justify a need

to nearly double its UGB to solve a particular set of
livability problenms, when the decision provides no basis to
conclude the UGB expansion area will actually be used to

address those livability problens. 12 See Johnson .

11In particular, we note petitioners cite evidence in the record that
based on recent planning and zoning actions (other than the chall enged
decision), the city has ten acres of "surplus" industrial |and. Ve
understand the challenged decision to take the position that ten acres is
not a |arge enough block of industrial land to solve the city's need for
such land. However, if this is the case, the city must take some action in
the challenged decision to ensure that |arge block(s) of industrial |and
will result. O herwise, the city fails to ensure inplenentation of its
Goal 14 need analysis with regard to |and needed and available for
i ndustrial use.

12The city answers this issue in its brief, in part, as follows:
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Ti || anbok County, supra.

On a related issue, as indicated above, the chall enged
decision states the proposed UGB expansion is needed, in
part, to provide nore housing for city residents. However
there is no dispute there is currently a surplus of
residentially zoned land within the city. The chal | enged
decision fails to explain why the existing residentially
zoned land l|located within the city's existing UGB cannot
satisfy the need for housing that the challenged decision
identifies.

Furt her, the challenged decision's Goal 14 need
analysis is flawed because it relies, in large part, upon
growt h otherw se planned to occur within the Metro UGB, of
which the city is not a part. It is inpermssible for one
| ocal governnment, such as the city, unilaterally to decide
to capture growth otherw se planned to occur wthin another
pl anning jurisdiction. If the city wishes to plan to

capture growth currently anticipated to occur within the

"Enpl oynent center mxed use devel opnent could occur under
ei ther scenario. The City is not required nor is it ready to
pin down the exact square footages of particular use types as a
part of this UGB anendnent process. *ookoxl Respondent' s
Brief 45.

VWhile the city is correct that it is not required to "pin down exact

square footages of particular use types," it nust deternmine in the
chal l enged decision the general uses to be nade of the proposed UGB
expansion area, and provide a neans to ensure those uses occur there. In

ot her words, the city must choose and justify a city devel opnment nodel or
plan, and limt pernissible developnment within the UG expansion area to
uses consistent with the nodel chosen.
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Metro UGB, it nust specifically coordinate that desire wth
the affected units of governnent within the Metro UGB. See

City of Portland v. City of Beaverton, O LUBA _ (LUBA

No. 92-225, May 6, 1994); City of Portland v. WAshington

County, O LUBA __ (LUBA No. 93-195, May 6, 1994);
Washi ngton County v. City of Portland, O LUBA
(LUBA No. 93-142, My 6, 1994). Such coordination is

particularly inportant within the Metro UGB, as the Metro
UGB is based on a conpl ex conprehensive planning schenme for
three counties, as well as various cities and special
districts, based upon a set of assunptions which may or nmay
not include planned growh being captured by |ocal
governnents | ocated outside of the Metro UGB.13 Because the
city's proposed UGB anendnent erroneously relies upon
capturing growth otherwi se planned for the Metro UGB, the
city's decision nmust be remanded to allow the city either to
coordinate its expanded UGB plan with Metro and other
affected units of governnent or to attenpt to justify the
enl ar genent of its UGB without relying upon growth
anticipated to occur within the Metro UGB.

We conclude the city's Goal 14 need analysis 1is

13We address below petitioners' allegations concerning the city's
failure to satisfy its coordination obligations in adopting the challenged
deci si on.
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Thi s subassi gnnent of error is sustained.
B. Goal 14, Factors 3-7 (Locational Factors)

1. Prelimnary Issue -- Effect of Urban Pl anning
Area Agreenment (UPAA)

The chall enged decision determnes the proposed UGB
anmendment is consistent with UGB expansion criteria
contained in the acknow edged UPAA between the city and
Washi ngt on County. Record 30-31. The property to be added
to the UGB under the chall enged decision is identified as an
"area of interest"” wunder the UPAA. 15 Respondent's bri ef
assigns special significance to the fact that the subject
property is included within an area of interest under the
UPAA. W resolve what bearing, iif any, the subject
property's designation as an "area of interest"” under the
UPAA has on the application of the Goal 14 | ocati onal
factors to the proposed UGB amendnent.

Section Il of the UPAA agreenent includes policies and

definitions governing city UGB amendnments as foll ows:

"Special Policies

14Wwe determine the city erroneously applied the Goal 14 need analysis.
Therefore, we do not consider petitioners' remaining allegations concerning
the evidentiary support for that analysis.

15/n addition to the disputed UGB amendnent, the challenged decision
anmends the UPAA to include |land other than the proposed UGB expansi on area,
as an "area of interest.” No challenge is made to the city's decision to
designate this additional land as an "area of interest" under the UPAA
The dispute here centers on the significance of the subject property's
inclusion in the existing "area of interest" is established under the UPAA.
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"A.

n B_

Definitions

"1. Urban G owth Boundary neans the area
within which wurban devel opnent will
occur as represented in the City of
North Plains' Conprehensive Plan. The
CITY is responsible for conprehensive
pl anni ng within t he Ur ban G owmt h
Boundary.

"2. Area of Interest nmeans the area adjacent
to but outside of the existing Urban
Growth Boundary which is not currently
identified as needed for ur ban
devel opnent by the CITY but is the npst
| ogical area for urban expansion shoul d
a future need be denonstrated. The
COUNTY is responsible for conprehensive
pl anni ng and devel opnent actions wthin
the area of interest until such tinme as
the CTY Uban Gowh Boundary is
expanded and the area annexed to the
CITY.

"3. Urban Planning Area neans the conbined
area of the Urban G owh Boundary and
the Area of Interest. The CITY and the
COUNTY  shal | notify one another of
pr oposed conpr ehensi ve pl anni ng and
devel opnent actions wthin the Urban
Pl anni ng Ar ea according to t he
provi si ons of this Agreenent.

Appr oval of any annexations outside the
CITY's Uban Growth Boundary nust be preceded
by or in conjunction with a conprehensive
plan amendnent to the CITY's Uban G owh

Boundary. Such amendments shall be subject
to the major amendnent provisions of the CITY
Comprehensive Plan and shall adequatel y
addr ess al | applicabl e LCDC St at ew de

Pl anni ng Goal s.

Amendments to the CITY Urban G owth Boundary
within the identified Area of Interest shall
not require an anmendnent to Exhibit 'A of
this Agreenent. Amendnments to the Urban
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Growth Boundary outside of the identified
Area of Interest shall require an anendnent
to Exhibit "A" as outlined in Section |V of
this Agreenent." (Enphases supplied.)

In its brief, the city contends the acknow edged UPAA
creates a presunption that once a need is shown to exist for
a UGB anmendnment, areas within an "area of interest” are
proper locations for that UGB anendment. As we under st and
it, the city contends this alleged presunption nmeans the
Goal 14 locational factors are applied only to detern ne
whet her the Goal 14 factors undernine this presunption
created by the UPAA.

I n League of Wonen Voters v. Metro Service Dist., 17 O

LUBA 949, 965-68, aff'd 99 Or App 333 (1989), rev den 310
O 70 (1990) (League), we determ ned that where a | ocal
governnment has an acknow edged process intended to inplenent
the requirenents of Goal 14 for certain UGB anmendnents, it
is appropriate for the |local governnent to apply that
process in determ ning whether the UGB anmendnment conplies
with Goal 14, rather than to apply the Goal 14 factors

directly to the proposal. Specifically, we stated:

"LCDC acknow edged the |ocal adjustnment ordinance
as the chosen nechanismto carry out the goals for
smal | | ocational adjustnments of the Metro UGB.
The ordi nance does not apply factors 1 and 2 of
Goal 14, does not require an exception pursuant to

Goal 2, Part Il and ORS 197.732 and does not apply
the exact text of factors 3-7 of Coal 14.
However, LCDC specifically concluded in the

findings supporting its * * * order acknow edgi ng
the |ocational adjustment ordinance that '[t]he
Metropolitan Service District conplies with GCoal

Page 20
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14, Factors 1-7, * * * and Goal 2: Part 11(C."

* * *

"The tinme for appealing LCDC s determ nation of
the goal conpliance of the |ocational adjustnent
ordi nance has passed. ORS 197. 650, ORS 183.482.
| f acknow edgnent is to have any function it nust
mean t hat application of unanmended and
acknow edged plan or land use regulation criteria
continues to ‘'conply wth the goals' unti |
periodic review or sonme other event changes the
acknow edged provisions. * ook ok League, supra,
17 O LUBA at 967-68.

We believe League is distinguishable from this case.
In League, it was clear the Metro UGB adj ustnment process was
acknow edged as the nethodol ogy for establishing the Goal 14
conpliance of certain kinds of UG anmendnents. Further, the
UGB anmendnment provisions at issue in League made it clear
they were intended to replace direct application of Goal 14
to certain Metro UGB anmendnents. In contrast, we are aware
of nothing in the UPAA, or in any other docunent,
establishing that the designation of a particular area as an
"area of interest” is intended to replace the direct
application of Goal 14 to a proposed UGB anendnment, or to
create any sort of presunption, as the city alleges in its
brief. As far as we can tell, the UPAA does not clearly
establish any standards other than Goal 14 to govern the
addition of land, within an "area of interest, to the city's
UGB. "

In addition, the challenged decision directly applies
the CGoal 14 | ocati onal factors to the proposed UGB

amendnment. The chall enged deci sion gives no indication the
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city interprets the UPAA to replace the direct application
of any of the Goal 14 factors to the proposed UGB anmendnent,
or to create a particular presunption concerning how those
factors are to be applied.16 Rat her, the chall enged
deci sion specifically discusses the UPAA area of interest
designation and directly applies the Goal 14 | ocational
factors. This strongly suggests the city determned in the
chall enged decision that the UPAA area of i nt er est
designation creates neither a presunption concerning the
manner in which the Goal 14 |ocational factors are to be
applied, nor replaces the direct application of the Goal 14
| ocational factors to the proposed UGB anendnent.

Even if the challenged decision does support the
argunents advanced by the city in its brief, the argunent
t hat designation of |and under the UPAA as an area of
interest neans the land is presunptively appropriate for a
proposed UGB anendnent under the Goal 14 |ocational factors,
IS unpersuasive. The city sinmply provides no |egal basis
for determning such a presunption is created by the UPAA

"area of interest" designation, and we do not see any basis

16The chall enged decision is 79 pages long and includes a number of
appendices. It is possible that some findings to this effect may be buried
somewhere in the decision. However, no party cites any such determnination
in the decision, and a cursory review by this Board reveals no such
findi ngs. W do not believe that we are required to search a |engthy
decision, wthout assistance, to find material supporting a party's
argunent . See Eckis v. Linn County, 110 Or App 309, 313, 821 P2d 1127
(1991) (LUBA is not required to search the record to find evidence to
support a chal l enged deci sion.)
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26

in the UPAA for such a concl usion.

Therefore, as relevant here, we determ ne no particular
significance is attached to |and being designated an "area
of interest” under the UPAA

2. Factor 3

Petitioners contend the chall enged decision erroneously
applies Goal 14, factor 3, requiring orderly and econonic
provision for public facilities and services, because the
nature and intensity of the uses ultimtely to be made of
the subject |land are uncertain. Specifically, petitioners
contend the city cannot claimit is currently able, or in
the future will become able, to provide public facilities
and services to the UGB expansion area in an orderly and
econom ¢ fashion. Petitioners contend this is so because
the <challenged decision provides no I|imtation on the
pl anning designations and zoning districts that can
ultimately be applied to the subject property. Petitioners
contend the city's ability to provide public facilities and
services depends upon it specifying the type and intensity
of uses which may occur within the UGB expansion area. W

agree with petitioners. Johnson v. Tillanook County, supra.

Petitioners also suggest the city is required to
establish it currently has adequate capacity to serve uses
to be made of the proposed UGB expansion area in the future.
We are aware of no such requirenent. Rat her, we stated in

City of La Gande v. Union County, supra, 25 O LUBA at 60
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that to justify a UGB anmendnent under Goal 14, factor 3, a
| ocal governnment nust show its public facilities wll have
adequate capacity to serve the uses contenplated within a
UGB expansion area over the local governnment's planning
peri od. In addition, we stated a |ocal governnent nust

establish that:

"* * * providing water and sewerage service to the
subj ect property will not |l eave the [l ocal
governnment] unable to provide water and sewerage
service to the land already included within the
UcB. " Id.

Thus, the city need only establish an adequate factual basis
to conclude that public facilities and services can
reasonably be provided to the UGB expansion area over the
pl anning period, wthout |eaving the area already included
within the UGB with inadequate facilities and services.

The chal | enged deci sion includes findings that existing
public facilities are adequate to "reasonably accommpdate
future devel opnent of the site." Record 43. Conversely,
other findings state the existing capacity of public
facilities and services will likely require enhancenent to
enabl e adequate service to accommopdate devel opnent of the
UGB expansion area. This apparent inconsistency between the
findings may be attributable to the lack of specificity in
the challenged decision (discussed above) concerning the
type and intensity of devel opnent proposed for the subject
UGB expansion area. On remand, consistent wth our

di scussi on above, the city nust identify and limt the type
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and intensity of devel opnent allowable within the proposed
UGB anendnent area. Once the city takes that step, then it
may be in a position to determ ne whether public facilities
and services can be provided to serve those uses in an
orderly and economc fashion, while maintaining adequate
public facilities and services for the | and al ready included
within the existing UGB.

Thi s subassi gnnent of error is sustained.

3. Factor 4

Goal 14, factor 4 requires the city to establish the
proposed UGB anmendnment maxim zes the efficiency of |and uses
within, and on the fringe of, the existing urban area. W
have previously determ ned this requires "the encouragenent
of devel opnment within urban areas before the conversion of

ur bani zabl e areas.” Turner v. Washi ngton County, 8 Or LUBA

234, 258 (1982).

The city concedes that 44% of its "devel opabl e property
is currently avail able for devel opment."1” Further, an area
recently added to the city's UGB (referred to by the parties
as the eastside UGB), is not now currently devel oped or
served with public facilities. As we explain above, the
proposal does not specify the type or intensity of uses to

be made of the subject |land. Under these circunstances, we

17petitioners characterize the situation a little differently.
Petitioners contend that over half of the land within all use categories
i nside the existing UGB is vacant.
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do not wunderstand how the city can establish the proposed
UGB anendnent encourages devel opnent in urban areas of the
city and will not result in the premature conversion of
ur bani zabl e areas to urban uses that Goal 14, factor 4 seeks
to avoid.

Thi s subassi gnnent of error is sustained.

Thi s subassi gnnent of error is sustained.

4. Factor 5

Petitioners contend the challenged decision fails to
i ncl ude an adequat e anal ysi s of t he proposal's
envi ronnment al , soci al , ener gy, and economc (ESEE)
consequences under Goal 14, factor 5. Petitioners contend
the city's ESEE analysis is inadequate because the
chal |l enged decision does not Iimt the type of uses or
identify the nature or intensity of the uses to be made of

t he subject |and. We agr ee. Hal vorson v. Lincoln County,

14 Or LUBA 730, 738, aff'd 82 Or App 302 (1986).

Thi s subassignnent of error is sustained.

5. Factor 6

Goal 14, factor 6 requires a determnation that the
pr oposal provi des for retention of hi gh priority
agricultural | and. There is no dispute the subject |and
consists of 20% U.S. Soil Conservation Survey Class | soils
and 70% Class Il soils, and that class |I and Il soils are
the highest priority agricultural |and.

The findings do not address whether there may be other
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|l ess valuable agricultural Jland available elsewhere to
accommpdate the proposed UGB anendnent. I nstead, the
findings sinply determ ne UGB expansion nust occur wthin
the UPAA area of interest. However, we state above the fact
that the subject land is included within the UPAA area of
interest does not replace the necessity of the city
determning the proposal is consistent with the Goal 14
factors. Simply put, the UPAA area of interest designation
covering the subject land is not the equivalent of a
determ nation that the proposal retains high priority
agricultural land as required by Goal 14, factor 6.

We conclude the challenged decision fails to determ ne
that other sites with |less inpact on high priority resource
|and are wunavailable or wunsuited to satisfy a particular
need which justifies the proposed UGB anendnent.

Thi s subassi gnnent of error is sustained.

6. Factor 7

This factor requires a determ nation concerning the
proposed UGB expansion's conpatibility with nearby farm ng
activities. W agree with petitioners that a determ nation
cannot be made under this factor regarding conpatibility
between the proposed UGB expansion and nearby farm ng
activities until the city identifies and limts the type and
intensity of uses allowed in the UGB expansi on area.

Thi s subassignment of error is sustained.

These assignnents of error are sustained.
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FI RST ASSI GNMENT OF ERROR ( DLCD)

"The City did not conmply with the requirenments of
Goal 2 in that it * * * msconstrued the Goal 2
exceptions criteria."

THI RD ASSI GNMENT OF ERROR (1000 FRI ENDS)

"The city m sconstrued the applicable law, failed
to make adequate findings, and made a deci sion not
supported by the whole record in determning that
the UGB anmendnent satisfied the requirenments of
Goal 2, Part I1(c), ORS 197.732(1), and
OAR 660- 04-010(1)(c)(B)."

Goal 14 includes a requirenent that to approve an
amendnent to an acknow edged UGB, a |ocal governnment nust
follow the procedures and requirenments for a statew de
pl anni ng goal exception. Those procedures and requirenments
are set out at ORS 197.732, Goal 2, Part Il, and OAR 660- 04-
000 through 660-04-035. Among the requirenents for a
st atewi de pl anning goal exception of the type adopted here,
is the requirenent that the county determ ne that "[a]reas
within the existing UGB cannot reasonably accommodate the
use[.]"  OAR 660-04-010(1)(c)(B)(ii); ORS 197.732(1)(c)(B);
Goal 2, Part 11(c)(2).

We pointed out in BenjFran Devel opnent v. Metro Service

Dist., supra, 17 O LUBA at 48, that consideration of

alternative sites is largely "nmeaningless unless a need has
al ready been shown under [Goal 14, factors 1 and 2]." We
determ ne above the city's denonstration of need under
Goal 14, factors 1 and 2 is erroneous. Nevert hel ess, we

address sonme of petitioners' remaining argunments as we
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believe it will assist the parties on remand to do so.

The chall enged decision reflects a city determnation
it was not required to address alternative sites for the
proposed UGB expansion because the subject land is
designated an "area of interest” under the UPAA However,
as we state above with regard to Goal 14 requirenents, the
fact that the subject land is designated as an area of
interest does not relieve the city of its obligation under
the statutory, goal and adm nistrative rule requirenents for
exceptions to examne alternative sites for the proposed UGB
amendnment .

I n Benj Fran Devel opnent v. Metro Service Dist., supra,

we concluded a | ocal governnment should consider the
potential of using |lands already located within its UGB to
satisfy an identified need for urbanizable |and. Furt her

in Benj Fran Devel opnent, we accepted an argunent that a

deci sion approving an expansion of a UGB to include nore
land for a large proposed industrial use nust address the
potential of consolidating existing industrially planned
parcels wthin the UGB, even though such parcels by
t hemsel ves m ght be smaller than needed for the particular
proposed industrial use.18 In addition, we concluded that

under the circunstances presented in BenjFran Devel opnent,

the | ocal gover nnent was required to consider t he

18The industri al use at issue in BenjFran Devel opnent required
500 acres.
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possibility of redesignating |lands already within the UGB
but planned for other than industrial uses.

On remand, the city should conduct an alternatives
anal ysis consistent with the direction provided in BenjFran

Devel opment and this opinion.

These assignnents of error are sustained.

FI RST ASSI GNMENT OF ERROR ( DLCD)

"The city did not conply with the requirenments of
Goal 2 in that it (A) failed to carry out its |and
use planning obligation, (B) failed to coordinated
[sic] its actions with other affected governnent al
units * * *_"

Goal 2 requires that a county's conprehensive plan "and

rel ated i nplenmenting neasures shall be coordinated with the

pl ans of affected governnental wunits." (Enmphasi s added.)

In Rajneesh v. Wasco County, 13 Or LUBA 202, 209-11 (1985),

we expl ained that under Goal 2 and the statutory definition
of "coordinated,"” the obligation to coordinate involves

essentially two steps:

"1l. The makers of the [conprehensive] plan [nust
engage] in an exchange of information between
t he pl anni ng jurisdiction and af fected
governnmental wunits, or at l|east invite such
an exchange.

"2. The jurisdiction [nust use] the information
to balance the needs of all governnental
units as well as the needs of citizens in the
pl an formul ati on or revision."

Coordination is achieved by balancing the needs of all
affected governnental wunits and selecting a particular

course of action from anong the conpeting proposed courses
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of action. Clearly, the city may not, consistent with Goal
2, unilaterally take action to anmend its acknow edged
conprehensi ve plan to adopt a provision that is inconsistent
with the provisions of the acknow edged conprehensive plan

of an affected jurisdiction. City of Portland v. Washi ngton

County, supra. Thus, to maintain such consistency, affected

| ocal governnments nust be notified of the details of a
proposed plan anmendnent so that they may provide coments

concerning it. See Davenport v. City of Tigard, 23 Or LUBA

565 (1992).

Under these assignnents of error, petitioners argue the
city failed to coordinate the proposed UGB anendnent wth
the Oregon Departnent of Environnental Quality (DEQ,
Tri-Met, Unified Sewerage Agency (USA) and three school
districts affected by the chall enged deci si on. 19

The city contends its coordination obligations were
satisfied when it provided notice of the proposed UGB
amendnent to DLCD pursuant to ORS 197.610(1). Further, it
contends it did coordinate with USA, by sending letters to
it concerning the proposal. |In addition, the city argues it
was not required to specifically <coordinate wth DEQ
alleging DEQ s interests were effectively represented by
petitioner 1000 Friends of Oregon  during the | ocal

proceedings. The city also contends it is not required to

19There is no dispute ODOT, Washington County and Metro are "affected
governmental units" within the nmeaning of Goal 2.
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coordinate the chall enged decision with Tri-Met because the
city is not within Tri-Met's jurisdictional boundaries.
Finally, the city maintains it is premature to coordinate
the challenged decision with the school districts, because
coordination with the school districts will occur when the
subject land is annexed to the city. According to the city,
the school districts are only affected when the land is
annexed.

Providing notice to DLCD wunder ORS 197.610(1) is
i nadequate to satisfy a l|ocal governnment's coordination

obl i gati ons. See Twin Rocks Water Dist. v. Rockaway Beach

2 O LUBA 36, 45-46 (1980). Further, the city is required
to coordinate with affected units of governnent regardless
of the fact that sonme of the persons appearing during the
| ocal proceedings may have interests aligned with those of a
unit of governnent.

Wth regard to coordination with Tri-Met, t he

chal l enged deci sion states:

"[AJluto wuse <can be Ilimted through effective
transportation planning and coordination of public
transportation facilities and services with
Tri-Met." Record 50.

Clearly, the above quoted finding from the challenged
deci sion contenplates Tri-Met will likely be affected by the
chal | enged deci sion. Therefore, Tri-Met is an "affected
unit of governnment” and the city is required to coordinate

t he proposal with Tri-Met.
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The findings also explain the subject land is within
the boundaries of three different school districts. The
chall enged UGB decision articulates (1) a need for a UGB
amendnent, and (2) the neans chosen to satisfy that need.
By identifying a need to be satisfied by particular planning
actions that will result in changes to the acknow edged pl an
designations and zoning districts applied to the subject
land, the city necessarily affects the school districts'
pl anning efforts for providing service to the subject I|and.
Therefore, the school districts are affected wunits of
governnment with which the proposed UGB anendnent nust be
coor di nat ed. 20

Fi nal |y, regardi ng whet her t he city adequatel y
coordi nated the proposed UGB anendnent with USA, the city
did submt a request to USA for specific information
regarding current sewer flow and capacity at the Hillsboro
Sewer age Treatnent Pl ant. However, as far as we can tell
the city never provided USA with notice clearly explaining
the nature of the proposal and soliciting coments
concerning the proposal. Therefore, the city failed to
coordinate the proposed UGB anmendnent wth USA See

Davenport v. City of Tigard, supra, 23 Or LUBA at 576.

Thi s assignnent of error is sustained.

201f the subject land is eventually annexed, that annexation decision
nmust al so be coordinated with the affected school districts.
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FI RST ASSI GNMENT OF ERROR ( ODOQT)

"The city failed to conply with the requirenents
of Goal 12 and OAR 660-12-060(1) and (2)."

SECOND ASSI GNMENT OF ERROR ( ODOT)

"The city failed to comply with Goal 12 and the
interpretative provisions of the Transportation
Planning Rule (TPR) by not undertaking the
necessary planning to make its transportati on plan
consistent with the county and state plans.”

THI RD ASSI GNMENT OF ERROR ( ODOT)

"The city justified the expansion of the UGB on
the existence of a transportation facility which
is in violation of OAR 660-12-060(4)."

FOURTH ASSI GNVENT OF ERROR (1000 FRI ENDS)

"The city erred in finding that the anmendnment to
its urban growth boundary was consistent with the
identified function, capacity, and | evel of
service of t he surroundi ng transportation
facilities, as required by OAR 660-12-060."

SI XTH ASSI GNVENT OF ERROR ( DLCD)

"The city failed to conply with the requirenents
of Goal 12 and the Goal 12 Inplenenting Rule.”

The subject land is adjacent to state Hi ghway 26,
Der sham Road and the Dersham Road interchange w th Hi ghway
26. These transportation facilities are considered "rural"
facilities and are not planned to carry an urban |evel of
traffic. Record 443-44, 543-44. W do not understand these
facts to be in dispute in this appeal proceeding.

Petitioners allege that changing the character of the
subject land from rural to urban or wurbanizable land is

i nconsi st ent with the functional capacity  of t hese
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transportation facilities. Petitioners argue the city nust
conply with TPR standards concerning these transportation
facilities in adopting a decision to anend the UGB in the
manner proposed.

The parties' disagreenent under these assignnments of
error primarily centers on whether a decision to anend the
UGB is the time at which the <city nust address TPR
requi rements concerning inpacts on Hi ghway 26, Dersham Road
and the Dersham Road interchange and, if so, what nust be
done to establish conpliance with such TPR requirenents. W
first address whether and to what extent the TPR applies to
t he proposal and second, whether the decision denonstrates
conpliance with applicable TPR requirenents.

A. Applicability of the TPR

The TPR was adopted by LCDC in 1991. The TPR purpose
statenent, OAR 660-12-000, explains the TPR serves the
foll owi ng purposes:

1. To i npl enment Statewide Planning Goal 12
(Transportation).

2. To explain how | ocal and state transportation
pl anners may denonstrate conpliance with the
st at ewi de pl anni ng goal s.

3. To identify how transportation facilities nmay
be provided on rural [|ands, consistent wth
t he statew de planni ng goals.

4. To set "requirenments for coordination anong
af fected | evel s of gover nnment for
preparation, adopti on, refi nement,
i npl ement ati on and amendnment of

transportation system plans.”
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5. To establish that transportation system pl ans
adopt ed under t he TPR “ful fill t he
requi rements for public facilities planning
requi red under ORS 197.712(2)(e), Goal 11 and
OAR Chapter 660, Division 11, as they relate
to transportation facilities.

Transportation planning under the TPR is divided into
three parts: (1) preparation of transportation system pl ans,
(2) transportation project developnent and, as relevant
here, (3) conprehensive plan and |and wuse regulation
amendnents which "significantly affect a transportation
facility."” Specifically, OAR 660-12-060(1) requires:

"Amendnments to functional pl ans, acknow edged
conprehensive plans, and |and wuse regulations
whi ch significantly af fect a transportation
facility shall assure that allowed |and uses are
consistent with the identified function, capacity
and | evel of service of the facility. * * *

" * *x * %"

OAR 660-12- 060(2) provi des:

"A plan or land use regulation anmendnent
significantly affects a transportation facility if
it:

"k X * * *

"(c) allows types or levels of |and uses which are
i nconsi st ent with t he functi onal
classification of a transportation facilityy.;

"k * * * %"

As relevant here, under OAR 660-12-060(1)(a), an anendnent
significantly affecting a transportation facility is

perm ssible so long as the decision affecting such facility:

"Limt[s] allowed |land uses to be consistent with
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the planned function, capacity and |evel of
service of the transportation facilityp.;"

The city adopted alternative findings concerning the
proposed UGB anmendnments' conpliance with the TPR. The city
first determ ned the proposal does not significantly affect
a transportation facility. Second, the city determ ned that
if the proposal does significantly affect a transportation
facility, the proposal satisfies the TPR. We address these
i ssues separately bel ow.

B. Significant Effect on a Transportation Facility

The chal | enged deci si on det erm nes:

"This plan anendnment designates land in an area to

be included within the North Plains UGB. The
conprehensi ve plan anmendnent in and of itself wll
not significantly af f ect transportation
facilities. Until annexation County resources
designations wll apply and the |and renains
ur bani zable not urban | and. At  annexati on,
specific use types will be assigned to each parce

and the land is reclassified as urban. The UGB

amendnment is conditioned to ensure full conpliance
with the [TPR]. Mor eover, the full inpact of the
pl an amendment can only be neasured through the
build out period. This decision establishes the
need for this wurban | and. The [TPR] nust be
applied in a manner which helps neet this need. *
* *"  Record 66.

We believe this finding reflects a m sapplication of
the TPR requirenment specified in OAR 660-12-060(1), quoted
supra. The TPR clearly states that plan amendnments which
significantly affect a transportation facility nust be
consistent with TPR provisions. The challenged decision is

a plan amendnment. Al t hough it nay be that sonme aspects of
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the TPR need not be addressed at this stage and are
appropriately deferred to the time of annexation, the city
does not explain why conpliance with the TPR need not be
addressed at all at the tinme the UGB is anended.

To conply with the Goal 14 need and | ocational factors,
a deci sion anending the UGB nust include limtations on the
pl an desi gnations and zoning districts to be applied to the
subject property to ensure that the property satisfies the
identified need. We determ ne above that the chall enged
decision fails to establish such |imtations. Once those
limtations have been adopted, the <city nmust consider
whet her anmending its UGB will significantly affect H ghway
26, Dersham Road and the Dersham Road interchange and, if
so, must conply with applicable requirenments of the TPR

Thi s subassi gnnent of error is sustained.

C. Conpliance with the TPR

1. OAR 660- 12-060(1) (a)

Alternatively, the ~city determned the proposal
significantly affects a transportation facility, but that
application of the following limtations on devel opnent

establ i shes conpliance with OAR 660-12-060(1)(a):

"1. Urban zoning/land use designations for the
UGB area shall be fixed by plan anendnent at
the time of annexation to the City. Unti |
that tinme, the affected area shall retain the
exi sting County |and use designations unless

changed pursuant to county process. In
approving an annexation, the City shall nake
findings which denonstrate that: 1) the

proposed land uses are consistent with the
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1 state's [TPR] (OAR 660-12-060), and 2) that
2 adequate public facilities are assured. | f
3 annexati on of t he UGB area occurs
4 incrementally, t he esti mat ed cunul ati ve
5 impacts of Ilikely uses in the entire UGB
6 annexation shall be considered. The |and use
7 for the UGB area shall be a mxed use
8 designed to inplenment the enploynent center
9 concept. Land shall be allocated for nulti-
10 famly residential, industrial, and all types
11 of commerci al uses. The zoning for the area
12 shall be fixed at the time of annexation.
13 The al l ocation of m xed use ur ban
14 designations to inplement the enploynent
15 center concept shall be consistent with the
16 provisions of the [TPR] (OAR 660-12-060).
17 The zoning actions may include conditions
18 which are intended to mtigate the inpacts of
19 devel opnent allowed by the City zone and to
20 ensure the provision of adequate public
21 facilities and services.
22 "2. No devel opnent of |and may be all owed on | and
23 within t he UGB amendment area unt i
24 annexation occurs and specific devel opnent
25 i npact s are assessed and m tigat ed.
26 Devel opnment review of this area shall address
27 inpacts to state and County transportation
28 facilities.
29 "3. No devel opnent of land may be all owed on | and
30 within the UGB anmendnent area unless a
31 finding is made that allowed |and uses are
32 consistent wth the identified function,
33 capacity, and | evel of service of
34 transportation facilities significantly
35 affected by the devel opnment.” Record 103.
36 We determ ne above that in adopting the challenged

37 decision, the city nmust provide specific |imtations on the
38 plan designations and zoning districts ultimately applied to
39 the subject property, in order to satisfy the Goal 14 need

40 and locational factors. Conversely, to be consistent wth
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OAR 660-12-060(1)(a), the adoption of such a limtation on
al l owabl e uses in the UGB anmendnent area must be consistent
with the planned function and |evel of service of H ghway
26, Dersham Road and t he Dersham Road i nterchange.

Thi s subassi gnnent of error is sustained.

2. OAR 660- 12-060(1) (b) and (c)

OAR 660-12-060(1)(b) and (c) provide the follow ng
alternative means for |ocal governnments to establish
conpliance with the requirenment of OAR 660-12-060(1) for
consistency with the identified function, capacity and |evel
of service of an affected transportation facility:

"(b) Anending the [Transportation System Plan] to
provide transportation facilities adequate to
support the proposed |and uses consistent
with the requirenents of [the TPR]; or,

"(c) Altering t he | and use desi gnati ons,
densities, or design requirenents to reduce
demand for autonobile travel needs and neet
travel needs through other nodes."

Petitioner ODOT argues as follows:

"* * * The city finds that it is 'premature and
unreasonabl e’ to anmend the various transportation
pl ans since the devel opnent pattern [of the UGB
amendnment expansion area] is unknown. To support
this finding, the city relies on the evidence that
at least one potential scenario, [the Land Use
Transportation Air Quality Connection (LUTRAQ) ]
nodel of devel opnment, would have no inpact on the

transportation facilities. The revised traffic
i npact study reviewed the use of the LUTRAQ nodel
of devel opnent. [ However, t]hroughout the UGB
amendnent, the city relies on the 'enploynent
center’ scenario as justification for t he
[ proposed UGB expansion]. [ T his scenario, which
calls for 52 acres of residenti al property,
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104 acres of light industrial property and 150
acres of commercial property, is, according to the
city, the "worst case' scenario from a traffic

anal ysis vi ewpoi nt. As a result, the city
denounces the use of such a devel opnent pattern in
determ ni ng whether there will be inpacts on the

transportation system while relying on this
pattern to justify the need for the UGB expansion.

The city cannot have it both ways. If the UGB
extension is needed based on the 'enploynent
center’ scenari o, then the inpacts to the

surroundi ng transportation facilities that result
from this devel opment scenario nust be analyzed
and appropriately planned for." Petition for
Review (ODQOT) 7-8. (Record citations and
footnotes omtted.)

We agree with petitioner that the city's findings concerning
t he proposal's conpliance with OAR 660-12-060(1)(b) and (c)
are inconsistent with the findings relied on to establish a
need for the proposed UGB anendment.

Thi s subassi gnnent of error is sustained.

3.  OAR 660-12-060(3)

Under OAR 660-12-015, coordinated state, regional and
| ocal Transportation System Plans are required.?2? OAR
660- 12- 060( 3) requires t hat pl an amendnent s whi ch
significantly af fect a transportation facility be
"coordinated wth transportation facility and service
providers and other affected |ocal governnents.” Because

the city determined it was not required to establish current

21The state Transportation System Plan is prepared by ODOT. As rel evant
here, the regional Transportation System Plan is prepared by the
Metropolitan Service District. Washi ngton County is responsible for
preparing a |local Transportation System Plan covering the subject property.
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conpliance with the TPR at this plan anmendnent stage, the
city erroneously failed to address the coordination
requi rement of OAR 660-12-060(3). On remand, the city nust
do so.

Thi s subassi gnnent of error is sustained.

4. OAR 660- 12-060(4)

OAR 660-12-060(4) provides as foll ows:

"The presence of a transportation facility or
i nprovenent shall not be a basis for an exception
to allow residential, comercial, institutional or
i ndustrial developnment on rural |ands under this
di vi si on or OAR 660-04-022 and [ 660-04-]028."

Petitioners contend the chall enged decision relies to a
great degree on the subject property's location adjacent to
Hi ghway 26 and nearby Dersham Road and the Dersham Road
i nt er change. Petitioners argue the city inproperly uses
proximty of the subject property to these transportation
facilities as a basis for rejecting consideration of
alternative sites for a UGB anmendnent.

Petitioners cite the following findings to illustrate
their point:

"k o * |f North Plains is to inprove its
livability, there nust be additional |arge parcels
of comercial and industrial land within the UGB,
with good access to and good visibility from
H ghway 26. | f adequate sites were nmde
available, the Cty would have an excellent
opportunity to attract retailers who prefer to
| ocate on the periphery of a netropolitan area.
* * *"  Record 60.

"The expansion area is ideally |ocated adjacent to
the Sunset Highway [Hwy. 26], with high visibility
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and access through the Dersham Road i nterchange
The industrial/conercial property in the existing
inventory |acks these characteristics.” Record
61.

OAR 660-12-060(4) prohibits wusing the existence of
transportation facilities as a basis for approving certain
ki nds of exceptions. This would appear to nean OAR
660- 12-060(4) prohibits justifying certain exceptions to
all ow particular uses on the basis of actual or proposed
transportation facilities being near the exception area, or
justifying certain exceptions on the basis that the area is
| ocated away from such transportation facilities.

We have never interpreted the scope or neaning of
OAR 660-12-060(4). However, we believe it is relatively
clear that OAR 660-12-060(4) applies to (1) exceptions to
t he requi rements of OAR 660- 12- 065 adopt ed under
OAR 660-12-070, and (2) exceptions to statew de planning
goal s adopted under OAR 660-04-022 (reasons exceptions) or
OAR 660-04-028 (committed exceptions). The chall enged
deci sion, on the other hand, approves an exception for a
change to an established UGB under OAR 660- 04-010.
OAR 660-12-060(4) does not |ist exceptions adopted under
OAR 660-04-010 as being within its prohibition against the
consideration of transportation facilities. W conclude the
exception approved in the challenged decision is not within
t he scope of OAR 660-12-060(4) and, therefore, that rule is
not applicable to the chall enged deci sion.

Thi s subassi gnnent of error is denied.
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These assignnents of error are sustained.

FI FTH ASSI GNMVENT OF ERROR ( ODOQT)

"The city failed to conply with Goal 6 and nmake
findi ngs not supported by substantial evidence in
the record when it concluded that the proposed
devel opnent of the expanded UGB would have no
significant inpacts on air or water quality."

SECOND ASSI GNMENT OF ERROR ( DLCD)

"The city failed to conmply with Goal 6 and nmade
findi ngs not supported by substantial evidence in
the record when it concluded that the proposed
devel opnment of the expanded UGB would have no
significant inmpacts on air or water quality."

Goal 6 (Air, Water and Land Resources Quality) is:

"To maintain and inprove the quality of the air,
wat er and | and resources of the state."

Goal 6 requires that

"Al'l waste and process discharges from future
devel opment, when conmbined with such discharges
from existing devel opnents shall not threaten to
violate, or violate applicable state or federal
envi ronnment al qual ity st atutes, rul es and
st andar ds. Wth respect to the air, water and
| and resources of the applicable air sheds and
river basins described or included in state

environmental quality statutes, rule, standards
and inplenmentation plans, such discharges shall
not (1) exceed the carrying capacity of such
resources, considering |ong-range needs; (2)
degrade such resources; or (3) threaten the
availability of such resources.

"Waste and Process Discharges -- refers to solid
wast e, t her mal , noi se, at nospheric or wat er
pol lutants, contam nants or products therefrom
I ncluded here also are indirect sources of air
pollution which result in emssions of air
contam nants for which the state has established
st andards. "
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Petitioners argue the challenged decision violates
Goal 6 because it fails to adequately establish the proposed
UGB anendnment wll not adversely affect air and water
quality. We address petitioners' argunments concerning air
and water quality separately bel ow.

A. Clean Air

Petitioners advance different argunents concerning the
proposed UGB anmendnent's effect on air quality. Petitioners
argue (1) the <challenged decision fails to establish
conpliance with the Clean Air Act, and (2) the record | acks
substantial evidence to support the determnation in the
chal l enged decision that the proposal wll not have an
adverse inpact on air quality.

1. Conpliance Wth Clean Air Act

Petitioners argue the city erroneously failed to apply
the requirenents of the Clean Air Act, 42 USC 887401 et
seq., to the challenged decision.?22 Petitioners contend the
Clean Air Act is applicable to the challenged decision
through the requirement of Goal 6 that waste or process

di scharges not violate federal statutes, and through a

22petitioners also suggest the city erroneously failed to conply with
the State | nplementation Plan adopted under the federal Clean Air Act. See
OAR 660-12-035(3)(b), quoted infra, at n 23. However, petitioners
acknowl edge the State |nplenentation Plan was not yet adopted at the tine
the chal |l enged deci sion was made. We do not understand how t he chal |l enged
decision can be erroneous for failing to conmply with standards not in
effect at the tinme the decision was adopted.
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provi sion of the TPR, OAR 660-12-035(3)(b).23

W do not understand the ~city to dispute the
applicability of the Clean Air Act to the challenged
deci si on. 24 Rat her, the challenged decision expresses
uncertainty as to how the Clean Air Act should be applied to
the proposal. Specifically, the challenged decision

det er m nes:

"* * * The ODOT nmenop states that North Plains is
within "the Air Quality Managenent Area.' W thout
nore specific guidance from ODOT, the City does
not understand how to apply the Clean Air Act to
this UGB [anmendnent] proposal. * * *" Record 72.

The city also contends until there are specific devel opnent
proposals, it cannot establish the UGB anmendnent conplies
with the Clean Air Act requirenments of Goal 6.

We determ ne above that the city nust coordinate the
chal l enged decision with DEQ  After coordinating with DEQ
the city will become aware of at |east DEQ s view of the
applicable requirenments of the Clean Air Act. However, it

is ultimtely the city's responsibility to correctly apply

230AR 660- 12-035(3) (b) provides:

"The transportation system shall be consistent with state and
federal standards for protection of air, land and water quality
including the State Inplenentation Plan under the Federal Clean
Air Act and the State Water Quality Managenent Plan[.]"

24The city does contend that it need not establish conpliance with state
clear air regulations that are not yet in place. Wiile this may well be
accurate, it does not answer petitioners' allegation that the city nust,
and did not here, establish the challenged decision is in conpliance with
Goal 6.
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the Clean Air Act under Goal 6. It is inadequate for the
city to take the position that it does not know what it nust
do to establish such conpliance.

Further, we state above that the city nmust provide
limts on the uses to be nade of the subject |land, as a part
of its decision to anend the UGB. Once the city does so, it
will be in a better position to determ ne conpliance wth
the Clean Air Act, as it will then have a better idea of the
potential air quality inpacts associated with those uses.

Thi s subassi gnnent of error is sustained.

2. Adverse I npact on Air Quality

The chal | enged deci sion determ nes the foll ow ng:

"[Tlhe city has hired Chester Environnmental and
Pet er Patterson ( Pr of essi onal Engi neering
Geol ogist) to provide a prelimnary analysis of
t he i npact s on air and wat er quality,
respectively, that may be caused by devel opnent of
t he subject site. Both consultants concl ude t hat
t he proposed devel opnent of the subject site wll
have no significant adverse inpact on the air and
water quality for the North Plains area or the
region. * * *" Record 63.

Petitioners allege the record | acks evidentiary support

for the above quoted city findings because:

"* * * (1) the Chester report addresses potentia

air quality inpacts from autonmobile traffic only,
di sregarding the inpacts from stationary sources
and the fact t hat the City is wthin a
non-attai nnent area for ozone; (2) the report
considers inmpacts on anbient [carbon nonoxide]
concentrations only, and fails to address or
consider other regulated air pollutants; (3) the
report considers potential inpacts only in the UGB
expansion area; and (4) the report assunmes that
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certain unspecified roadway inprovenents * * *

wll be nmade, even though such inprovenents are
not planned or nmade a condition of devel opnment in
the [UGB] expansion area. ook ok Petition for

Revi ew (DLCD) 18.

Petitioners do not contend the evidence relied upon by

the city 1is inaccurate. Rat her, petitioners argue the
evi dence supporting the city's (Goal 6 findings s
i nconpl et e, and the Goal 6 analysis is, t herefore

i nadequate. Petitioners are correct that the city failed to
consider (1) pollutant sources other than those associ ated
wi th autonobile em ssions, and (2) the cunul ative inpacts of
wast e and process discharges fromthe uses to be established
in the subject UGB anendnent area and the existing
di scharges from existing sources. Therefore, although the
exi sting findings are supported by substantial evidence, the
record |lacks an adequate factual base for determning the
proposal conplies with Goal 6 with regard to inpacts on air
quality.

Thi s subassi gnnent of error is sustained.

B. Cl ean Water

Petitioners argue the proposed UGB anmendnent has
i nperm ssible negative water quality consequences in two
respects. First, petitioners allege that storm water runoff
wi Il be inadequately controll ed. Petitioners contend the
city msconstrued applicable |law by concluding storm water
runof f coul d be controll ed by certain t reat ment

met hodol ogi es. However, petitioners do not explain how the

Page 48



© 00 ~N oo o b~ w NP

e T N S S N N
o 0o A W N B O

17
18
19

20
21
22
23
24
25
26
27

city msconstrued the |law or why they believe the proposed
storm water runoff wll be inadequately controlled. W can
see no violation of law, and it is not our function to nmake

petitioners' argunents for them Deschutes Devel opnent

Corp. v. Deschutes County, 5 O LUBA 218, 220 (1982).

Petitioners' all egations regarding storm water runof f
provide no basis for reversal or remand of the chall enged
deci si on.

Second, separate from their contentions concerning
storm water runoff, petitioners contend the challenged
deci sion does not determ ne the proposed UGB anendnent wll
or could feasibly comply with various applicable state and
federal water quality standards. W agree.

Thi s subassi gnnent of error is sustained, in part.

These assignnents of error are sustained, in part.

THI RD ASSI GNMENT OF ERROR ( DLCD)

"The city msconstrued the applicable law and
failed to conply with the requirenments of Goal 9
and the Goal 9 Rule * * * "

Petitioner DLCD offers a nunber of reasons why the
chal | enged decision fails to conply with Goal 9 (Econony of
the State). At the outset, we note we agree with petitioner
DLCD that the city's Goal 9 analysis must be revised based
on the kinds of uses to be made of the subject property to
sati sfy a specific need i dentified by t he city.
Accordingly, on remand, if the city establishes a need under

the Goal 14 need factors and limts the kinds of uses that
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may be established on the subject property, the city wll
also be required to adjust its Goal 9 analysis. However,
petitioner DLCD makes other points that we address bel ow.

Petitioner DLCD argues the city failed to conply with
OAR 660-09- 025, which requires the city to adopt:

"* * * neasures to inplement policies adopted
pursuant to [OAR] 660-09-020. * * * Appropriate
i npl ementing neasures include amendnents to plan
and zone map designations, |and use regulations
and public facilities plans.”

We understand petitioner DLCD to argue the city is required
to plan and zone the proposed UGB area for its ultimte uses
as part of the UGB deci sion. We di sagree. Al t hough the
city is required to limt the uses allowable in the area to
be included within the UGB consistent with the city's needs
analysis, we do not agree the only way this my be
acconmplished is by contenporaneously applying the ultimte
pl an and zoning required to allow those uses. Further, we
do not read OAR 660-09-025 to require the adoption of the
specific i npl ementi ng pl an desi gnati ons and zoni ng
districts, concurrent with the adoption of a UGB anmendnent,
in all instances. OAR 660-09-020 sinply establishes certain
Goal 9 driven requirenents that are applicable at the tinme
the city adopts neasures inplenenting a UGB amendnment.
Thi s assignment of error is sustained, in part.

FOURTH ASSI GNVENT OF ERROR ( DLCD)

"The city did not conply with the requirenments of
Goal 10 in that it did not denonstrate a need for
additional land within its urban growh boundary
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for housing."

Petitioner DLCD contends the challenged decision fails
to conply with Goal 10 (Housing). As we understand it,
petitioner DLCD contends the city may not justify expanding
its UGB on the basis of a need for nore housing, because the
"needed housing"” policies of Goal 10 do not apply to cities
(such as the City of North Plains) having a popul ation of
| ess than 2, 500.

We di sagr ee. That the city is not required to apply
t he "needed housing" provisions of Goal 10, does not nean
the city may not justify a UGB expansion to accommodate a
m x of needed housing types within the city, so long as it
provi des an adequate factual basis for determning the city
requi res additional housing.

In the alternative, petitioner DLCD argues the city
failed to establish a need for addi ti onal housi ng.

Specifically, petitioner DLCD argues:

"* * * The City ignores its pre-UGB expansion
inventory of lands for housing, which contains
capacity for dwellings for approximtely 3,000 new
people. That inventory and capacity is well above
the [year] 2010 population projection [for the
UGB] of 1796 [ people].

"The City's position that it has only 24 acres of
| and buil dabl e for housing, and thus not enough to
accommodate the projected [year] 2010 popul ation

is unsupported. Although some of the City's |and
t hat i's zoned for housi ng and currently
undevel oped is in a flood plain and therefore not
bui |l dable, the <city has a 'density transfer’
clause in its acknow edged pl an. By that clause

the City can increase the density in another area
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of buildable land to make up for the planned for

but unbuil dable housing in the floodplain area.
The City did not analyze the inpact of that
cl ause. The City cannot justify a UGB expansion
based on a need for housing when it has not
analyzed its options to accommpdate additional
housing within its current boundaries.” Petition
for Review (DLCD) 30.

We agree with petitioner DLCD.

This assignment of error is sustained, in part.

FI FTH ASSI GNMVENT OF ERROR ( DLCD)

"The city failed to conply with Goal 11 by not
adequately inventorying current public facilities
and services and by not adequately denonstrating
that the UGB expansion area could be adequately
served. "

Petitioner DLCD argues the proposal fails to comply
with Goal 11 (Public Facilities and Services).

We believe that because the chall enged decision fails
to provide adequate limtations on the kinds of planning
designations and zoning districts to be applied to the
subject land, the city has an inadequate factual basis for
concluding that any particular |evel of public facilities

can be provided. See Johnson v. Tillanpbok County, supra.

Specifically, at this point, the city is not in a position
to determne what public facilities and services will be
required to serve the UGB expansion area or whether that
| evel of service can be provided to that area.

Until the city establishes neaningful limtations on
t he planning designations and zoning districts potentially

applicable to the subject property, it will not Ilikely be
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able to establish conpliance with Goal 11. Finally, we note
that we agree with petitioner DLCD that in establishing
conpliance wth Goal 11, the <city nust determne the
adequacy of all public facilities and services, including
el ementary and secondary school s.

Thi s assignnent of error is sustained.

El GHTH ASSI GNMENT OF ERROR ( DLCD)

"The city's revised Annexation/ Urbanization Policy
is in violation of state |law, ORS 222.111."

During the oral argument for this appeal, petitioner
DLCD specifically wthdrew this assignment or error.
Therefore, we need not consider it further.

NI NTH ASSI GNMENT OF ERROR ( DLCD)

"The city has adopted an unenforceable condition
on t he chal | enged ur ban growt h boundary
expansi on. "

Petitioner DLCD chall enges the three conditions adopted
by the city generally requiring that no devel opnment of the
UGB expansion area be allowed prior to annexation and that
urban planning and zoning designations be applied to the
subject land at the time of annexation.?2> We determ ne
above that these conditions fail to provide an adequate
l[imtation on possible uses that could be established on the
subj ect property. Petitioner DLCD is correct that these

condi tions provide no enforceable Iimtation on the planning

25These conditions are quoted in full in the text, supra
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and zoni ng designations eventually applied to govern the m x

of uses allowed on the subject property.

1

2

3 Thi s assignnent of error is sustained.
4 The city's decision is remanded.

5
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