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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

RONALD BREWSTER

Petitioner,
LUBA No. 94-008
VS.
FI NAL OPI NI ON

CITY OF KEI ZER, AND ORDER

N N N N N N N N N

Respondent .

Appeal from City of Keizer

G. Frank Hammond and Jeff H. Bachrach, Portland, filed
the petition for review on behalf of petitioner and an
am cus brief on behalf of Oregon Mnufactured Housing
Association. Wth themon the briefs was O Donnell, Ram s
Crew & Corrigan. G. Frank Hammond argued on behalf of
petitioner.

E. Shannon Johnson, Keizer, and M Chapin M bank,
Salem filed the response brief. Wth themon the brief was
Li en, Hobson & Johnson. M Chapin M| bank argued on behal f
of respondent.

SHERTON, Referee; HOLSTUN, Referee, participated in the
deci si on.

REMANDED 06/ 27/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a city council order denying his
application for a conditional use permt to place a
single-famly manufactured home on a 9,200 square foot
parcel .1
FACTS

The subj ect par cel i's desi gnat ed Low Density
Residential by the city conprehensive plan and is zoned
Urban Transition (UT). Single-famly dwellings are a
conditional use in the UT zone.

The adjoining property to the south and east is zoned
Single Famly Residential (SR) and is part of the Orchard
Crest subdivision. The mpjority of the lots in the
subdi vi si on are developed with single-famly dwellings. The
covenants of this subdivision prohibit manufactured hones.
Most of the homes in the subdivision have two stories,
conposition shingle roofs and lap siding facing the street,
with T-111 siding on other sides.

Petitioner applied for a conditional wuse permt to
place a 1991 nodel Silvercrest "Presidential” manufactured
honme on the subject parcel. Petitioner's manufactured hone

is 1,600 square feet in size. |t has a bluish-gray exterior

1The challenged order also approves the partitioning of a 0.48 acre
property to create the subject 9,200 square foot parcel and a 12,400 square
foot parcel. However, the portion of the decision approving the partition
is not at issue in this appeal.

Page 2



© 00 ~N oo o b~ w NP

e N S T
g A W N B O

NNONR R R R
NP OO®~NO®

N N N N NN
o N oo o b~ W

29

with white trimand a three tab shingle roof with at |east a
3/12 pitch. The exterior finish is T-111 siding on all
si des.

The <city zoning adm nistrator approved petitioner's
conditional use permt. Residents of the neighboring
Orchard Crest subdivision appealed this decision to the city
hearings officer. After a public hearing, the hearings
officer also approved the permt. The nei ghbors appealed to
the city council. After an additional public hearing, the
city council issued the challenged order denying the
conditional use permt.

FI RST AND SECOND ASSI GNMENTS OF ERROR

The ~city's sole basis for denying the requested

conditional use permt is nonconpliance with the follow ng

appl i cabl e approval standard:

"The manufactured home shall have exterior siding
and roofing which in color, mat eri al and
appearance is simlar to the exterior siding and
roofing material comonly wused on residential
dwellings wthin the comunity or which is
conparable to the predomnant materials used on
surrounding dwellingsp. " (Emphasi s added.)

Kei zer Zoni ng Ordi nance (KzZzO 12.03(e).
Petitioners chal l enge the city's I nterpretation and
application of the above standard.

A. Interpretation of KZO 12.03(e)

In the challenged decision, the ~city interprets
KZO 12.03(e) as follows:

"[KZO 12.03(e)] really creates two criteria. The
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Kei zer City Council has interpreted [KZO 12.03(e)]
to nean that the City may choose which standard
woul d apply in a particular case depending on the
proximty of and the consistency of exterior
materials on surrounding dwellings. The City
Council determned the second standard applies
here because of the <close proximty of the
surrounding dwellings and the fact that the
proposed manufactured home physically appears to
be part of the [Orchard Crest] subdivision and
because the other hones are consistent in the type
of exterior materials used.

" * * * %

"In cases where there are other homes which are
consistent in type of exterior materials and in
close proximty to the subject property, the City
Council has interpreted [KZO 12.03(e)] to require
that the second portion of the paragraph after the

"or' applies, i.e., the proposed manufactured home
must have exterior mnmaterial conparable to the
predom nant mat eri al s used on surroundi ng
dwel I'i ngs. Under t hat I nterpretation,

[ petitioner] faill[s] to neet this criterion
because the T-111 siding of [ petitioner's]
proposed manufactured honme is not conparable to
t he I ap si di ng consistently used on t he
surroundi ng dwel | i ngs.

"Because [ petitioner does] not neet this
criterif[on], t he condi ti onal use perm t
application nust be denied."” Record 13-14.

Petitioner contends KZO 12.03 was adopted to inplenent

32 ORS 197.307(5), which provides that |ocal governnments nmay

33 adopt

the standards set out thereunder, or any |ess

34 restrictive standard, for the approval of manufactured hones

35 outside of nobile hone parks. Petitioner specifically

36 contends KzO 12.03(e) inplenments ORS 197.307(5)(d), quoted

37 infra, which is simlarly worded. According to petitioner
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the city has inproperly interpreted KZO 12.03(e) to be nore

restrictive than ORS 197.307(5)(d). Petitioner argues that

under ORS 197.829(4), the city cannot interpret its code
standard inconsistently with the state statute the code
standard i npl enents. Therefore, petitioner maintains, the
city nmust interpret KZO 12.03(e) to be satisfied if the
exterior materials of petitioner's manufactured hone are
either simlar to the exterior materials comonly used on
dwellings in the community or conparable to the materials
predom nantly used on the surroundi ng dwelli ngs.

Under ORS 197.829(4), we are required to reverse or
remand a | ocal governnment's interpretation of its |land use
regul ati ons I f we determine the |ocal governnment's
interpretation is "contrary to a state statute * * * that
the * * * Jand use regulation inplenents.” We agree wth
petitioner that KZO 12. 03(e) i npl ements the follow ng
provi si ons of ORS 197.307(5):

"A local governnent may adopt any or all of the

followi ng placenent st andar ds, or any less
restrictive st andard, for t he appr oval of
manuf actured honmes |ocated outside nobile hone
par ks:

"k *x * * *

"(d) The manufactured honme shall have exterior
siding and roofing which in color, mterial
and appearance is simlar to the exterior
siding and roofing material comonly used on
residential dwellings within the community or
which is conparable to the predom nant
materials wused on surrounding dwellings as
determned by the | ocal permt approval

Page 5



© 00 N oo o A~ W N P

e e e e
o 0o A W N B O

aut hority.

"k ox * x *"  (Enphases added.)

ORS 197.307(5)(d) expresses an alternative standard,
i.e. one that is satisfied if an applicant denonstrates the
exterior materials of its manufactured honme either (1) are
simlar those comonly used on dwellings in the community
(hereafter community standard), or (2) are conparable to the
predom nant materi al s used on surrounding dwellings
(hereafter surrounding dwellings standard).2 Consequently,
under the standard set out in ORS 197.307(5)(d), approval
for a manufactured honme outside of a nobile home park can be
denied only if the decision maker determ nes the exterior
materials of the nobile honme neet neither the community
standard nor the surrounding dwellings standard.

The <city interprets KzZO 12.03(e) to allow it to

require, in a particular instance, that a manufactured hone

2A conparison with the following standard set out in ORS 197.307(5)(f)
is instructive:

"The manufactured hone shall have a garage or carport
constructed of like materials. A jurisdiction may require an
attached or detached garage in lieu of a carport where such is
consistent with the predom nant construction of inmediately
surroundi ng dwel lings." (Enphasis added.)

The first sentence of the standard quoted above is simlar to the statutory
standard at issue in this case. Standing alone, it would be satisfied if
an applicant proposed either a garage or a carport (constructed of the sane
materials as the manufactured hone). However, the second sentence
specifically allows a local governnent, in certain instances, to require
that a manufactured honme nust have a garage, rather than a carport. There
is no corresponding provision in ORS 197.307(5)(d) allowing a loca
government, in certain instances, to require that an applicant satisfy the
surroundi ng dwel li ngs standard, rather than the comunity standard.
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must satisfy the surrounding dwellings standard. Thus, the

city interprets KZO 12.03(e) to be nore restrictive than

ORS 197.307(5)(d), contrary to t he requi r ement of
ORS 197.307(5) limting the city to adoption of standards

that are the sane or less restrictive than those set out in

ORS 197.307(5)(a) through (g). Consequently, we agree with
petitioner that the city's interpretation of KzZO 12.03(e)
must be reversed. The city nmust interpret KZO 12.03(e) to
be satisfied if an applicant denonstrates that the exterior
materials of its nmobile home neet either alternative
standard expressed therein.

Thi s subassi gnnent of error is sustained.3

B. Application of KZO 12.03(e) in the Challenged
Deci si on

Petitioner contends the challenged decision determnm nes
his manufactured home satisfies the alternative comunity
standard of KzO 12.03(e) and, therefore, this Board nust
reverse the city's decision and order approval of the
subj ect conditional use permt. Petitioner relies on the

fact the city's findings say the proposed manufactured hone

3petitioner's third assi gnment of error cont ends t he city's
interpretation of KzZO 12.03(e), as allowing it to require conpliance wth
the surrounding dwellings standard in some instances, regardless of
conpliance with the comunity standard, violates the requirenment of
ORS 227.173(1) that approval or denial of a discretionary permt be "based
on standards and criteria * * * set forth in the devel opnent ordi nance."
Because we determine the city cannot interpret KZO 12.03(e) in this manner,
and must find conpliance with KZO 12.03(e) if either the comunity or
surrounding dwellings standard is satisfied, we do not address the third
assi gnment of error.
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can satisfy the developnent standards * * * wth the
exception noted in Section 11 below. " Record 13. According
to petitioner, the only exception "noted in Section 11
bel ow' is that the manufactured hone does not conply with
t he surroundi ng dwel | i ngs standard of KZO 12.03(e).
Therefore, petitioner contends the city nust have found
conpliance wth the alternative comunity standard of
KZO 12.03(e). Petitioner also argues the city council
effectively adopt ed t he heari ngs officer's prior
determ nation that the proposed nmanufactured honme conplies
with the community standard of KZO 12.03(e).

The city argues it did not determ ne conpliance with
the KZO 12.03(e) community standard in the <challenged
deci si on, because it determned that standard to be
i napplicable in this instance. The city further argues the
chal | enged deci sion does not incorporate any portion of the
heari ngs officer's prior decision.

The challenged decision determ nes al | approval
standards are net "with the exception noted in Section 11
below."™ Record 13. Section 11 determ nes the manufactured
hone does not satisfy KZO 12.03(e). Fairly read, those
findings, quoted in the text supra, determ ne that only the
surroundi ng dwel I i ngs st andard of KZO 12. 03(e) IS
applicabl e. We agree with the city that the challenged
deci sion does not determ ne whether the manufactured hone

conplies with the comunity standard of KzZO 12.03(e) and
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does not adopt the determ nation of the hearings officer on
this issue. Consequently, the challenged decision nust be
remanded for the city to determne whether petitioner's
manuf actured home conplies with the KzZO 12.03(e) comunity
standard. 4

Thi s subassi gnnent of error is denied.

The first and second assignnments of error are

sustained, in part.
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The city's decision is remanded.

4Under ORS 197.835(9)(b) we are required to affirm a challenged
deci sion, even though the findings supporting the decision are "defective
because of failure to recite adequate facts or |egal conclusions or failure
to adequately identify the [applicable] standards or their relation to the
facts," if the parties "identify relevant evidence in the record which
clearly supports the decision." (Enphasis added.) ORS 197.835(9)(b) does
not authorize us to reverse a challenged decision that fails to detern ne
conpliance with an applicable standard, on the basis that parties identify
evidence in the record that clearly supports a different decision. In any
case, petitioner does not cite evidence in the record clearly supporting a
determination that his manufactured home conplies with the KzO 12.03(e)
comunity standard, but rather cites only the hearings officer's finding on
t hat issue.
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