©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON

RALPH WUESTER
Petitioner, LUBA No. 94-012

FI NAL OPI NI ON
AND ORDER

VS.

CLACKAMAS COUNTY,

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

Robert L. Liberty, Portland, filed the petition for
review on behalf of petitioner.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed the response brief on behalf of respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

AFFI RVED 06/ 03/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision approving a hone
occupation permt for an autonobile repair business.
FACTS

On Cctober 7, 1991, the county advised the applicant in
this matter that his autonpbile repair business was in
violation of the Clackams County Zoning and Devel opnment
Ordi nance (ZDO). The applicant was advised to cease
operation or seek appropriate |and use permt approval. On
Oct ober 23, 1991, the applicant applied for a permt to
all ow operation of the business as a hone occupation. On
Cct ober 13, 1992, the county planning departnent denied the
application. Following a |ocal appeal of that decision, the
county hearings officer approved the application on January
4, 1993. That decision was appealed to LUBA, and was

remanded to the county. Wiester v. Clackamas County, 25 O

LUBA 425 (1993) (Wiester 1).

Foll owi ng the remand in Wiester |, the county conducted
an additional hearing. On January 10, 1994, the county
hearings officer approved the application a second tine.
That decision is appealed in this proceeding.

FI RST ASSI GNMENT OF ERROR

The applicant continued to operate the autonobile

repair business throughout the local proceedings leading to

both the decision challenged in Weester | and the [ ocal
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proceedings leading to the decision challenged in this
appeal . Petitioner contends the hearings officer exceeded
his authority under the ZDO by aut horizing a honme occupati on
permt for a period in excess of one year.!?

Petitioner contends the original perm t approval
granted by the county in the January 3, 1993 decision
chall enged in Wiester | expired one year |ater on January 3,
1994. According to petitioner, the hearings officer's
January 10, 1994 decision extends the January 3, 1994
decision for a period in excess of one year and, therefore,
exceeds hi s aut hority under the above quoted ZDO

provi sions. 2

17DO 822.07(E) provides that "[a]ll home occupation permits shall be
valid for a period of one (1) year from [the] initial date of approval."
ZDO 822.08 provides that home occupation permts nay be renewed annually
"for a period of one (1) year," provided the honme occupation conplies with
certain standards. ZDO 822.07(F) provides that a honme occupation pernit
"becomes null and void" if it is not renewed.

2Petitioner appears to assume the original pernit approval nust have
continued in effect since the applicant continued to operate the hone
occupation follow ng our remand in Wlester |. From this, petitioner also
appears to assune the decision challenged in this appeal extended that
ori gi nal deci sion.

Respondent explains the applicant's decision to continue operation of
his home occupation, despite the |lack of an approved pernit follow ng our
remand in Wlester |, does not nean the original permt approval survived
our remand in Wester |. Nei t her does the decision challenged in this
appeal extend the original approval. Rat her, the decision challenged in
this appeal is the county's second attenpt to approve the requested hone
occupation permit. Respondent explains it did not institute circuit court
proceedi ngs agai nst the applicant follow ng our remand in Wiester | to stop
conti nued operation of the home occupati on, because the applicant continued
to seek permt approval.
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Respondent argues the approval granted by the county's
original decision did not beconme null and void one year
| ater, under ZDO 822.07(F). Rather, respondent contends the
ori gi nal approval granted by the hearings officer on January
3, 1993 expired on June 9, 1993, when LUBA remanded the

January 3, 1993 decision in Wiester |. According to

respondent, the hearings officer's second deci sion approving
t he chall enged home occupation permt application on January
10, 1994 is a separate decision, not an extension or renewal
of the original January 3, 1993 deci sion.

We agree with respondent. The hearings officer granted
initial approval for a period of one year on January 4,
1993. That initial approval ended on June 9, 1993 when we
remanded that decision in Wiester |I. The hearings officer's
second approval on January 10, 1994 does not purport to be
an extension of the original January 4, 1993 deci sion.
Rather it is a second decision approving the disputed
application for approval of a hone occupation. Under
ZDO 822.07(F), see n 1, supra, the hearings officer's second
decision will expire on January 10, 1995, unless it 1is
renewed pursuant to ZDO 822.08. The hearings officer's
January 10, 1994 decision does not, as petitioner contends,
i nproperly grant approval for a honme occupation for a period
of nmore than one year.

The first assignnment of error is denied.
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SECOND AND THI RD ASSI GNMENTS OF ERROR

Petitioner contends the hearings officer failed to
adopt findings either denonstrating conpliance with Oregon
Departnment of Environnmental Quality (DEQ noise standards
for new commerci al and industrial uses or denopnstrating that
t hose standards are inapplicable. Petitioner also argues
the record in this nmatter does not show those DEQ standards
are met.

Respondent presents a twofold response. First,
respondent contends that although ZDO 822.05(F) i nposes
specific noise limtations on home occupations, neither that
section nor any other ZDO provision |lists conpliance with
applicable DEQ standards as a requirenent for approval of a
home occupation permt.3 Respondent contends the hearings
officer's consideration of the DEQ noise standards and
i nposition of a condition of approval that those standards
be satisfied does not make DEQ noise standards approval
criteria for the disputed hone occupation permt where the
ZDO does not establish those standards as applicable
approval criteria for such permts.

Second, respondent argues petitioner did not raise

conpliance with the DEQ noise standards as an issue in

3Petitioner does not cite any ZDO provisions establishing that DEQ noise
standards are criteria for approval of a hone occupation permt.
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Wiester 1.4 Because petitioner failed to do so, respondent
contends the issue was not within the scope of our remand in
Wiester I, and petitioner may not raise the issue in his

chall enge of the county's decision on remand. M1l Creek

G en Protection Assoc. v. Umatilla Co., 88 Or App 522, 526-

27, 746 P2d 728 (1987); Portland Audubon v. Clackams

County, 14 Or LUBA 433, aff'd 80 Or App 593 (1986); see Beck
v. City of Tillanpok, 313 Or 148, 153 n 2, 831 P2d 678
(1992).

We agree with respondent on both points.
The second and third assignnents of error are deni ed.

The county's decision is affirnmed.

4petitioner's eighth assignnment of error in Wester | challenged the
decision's conpliance with ZDO 822.05(F), which establishes a requirenent
that the noise created by home occupations not exceed 60 decibels between
certain hours. Nei t her that assignment of error nor any other assignnent
of error in Wiester | raised an issue concerning conpliance with DEQ noise
st andards.
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