©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
1000 FRI ENDS OF OREGON
Petitioner,
VS.
LUBA No. 94-037

COLUMBI A COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
Mc FARLAND CASCADE HOLDI NGS,
| nt ervenor - Respondent . )

Appeal from Col umbi a County.

Charles Swi ndells, Portland, filed the petition for
review and argued on behal f of petitioner.

No appearance by respondent.

M chael C. Robinson, Portland, filed the response brief
and argued on behalf of intervenor-respondent. Wth him on
the brief was Stoel Rives Boley Jones & Gey.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

REMANDED 07/ 07/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county order approving an
"irrevocably commtted" exception to Statew de Planning
Goal 4 (Forest Lands), a conprehensive plan map anmendnent
from Forest Resources to Rural Residential, and a zone
change from Primary Forest (PF-76) to Rural Residential
(RR-5), for an approximtely 143-acre parcel.
MOTI ON TO | NTERVENE

McFar| and Cascade Hol dings, the owner of the subject
property and the applicant below, nopbves to intervene in this
proceeding on the side of respondent. There is no
opposition to the notion, and it is allowed.
ASSI GNMENT OF ERROR

Petitioner contends the challenged decision fails to
conply with the requirements of ORS 197.732(1)(b), Goal 2
(Land Use Planning), Part [I1(b), and OAR 660-04-028 for an
"irrevocably commtted" exception to Goal 4. Petitioner
argues the county's findings are deficient in several
respects for failure to adequately address the factors set
out in OAR 660-04-028(2) and (6). Petitioner also argues
certain county findings are not supported by substanti al
evidence in the whole record. Petitioner further argues the
decision fails to include an adequate statenent of reasons,
required by OAR 660-04-028(4), explaining why the facts

found support a conclusion that uses allowed by Goal 4 are
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i npracticable on the subject property.

| ntervenor contends nmany of the challenges mnade by
petitioner concer ni ng whet her t he county's findi ngs
adequately address the factors required to be considered by
OAR 660-04-028(2) and (6), and whether there is evidentiary
support for the county's findings in the record, may not be
rai sed before this Board because they were not sufficiently
rai sed bel ow. ORS 197.763(1) and 197.835(2). I nt ervenor
al so argues the county's findings satisfy the requirenents
of OAR 660-04-028 for denonstrating the subject property is
irrevocably commtted to rural residential use.

ORS 197.732(1)(b) provides that a local governnent nmay

adopt an exception to a statew de pl anni ng goal when:

"The | and subject to the exception is irrevocably
commtted as described by [Land Conservation and
Devel opment Conmmi ssion] rule to uses not allowed
by the applicable goal because existing adjacent
uses and other relevant factors nmake uses all owed
by t he appl i cabl e goal | npracticabler.y”

(Enphasi s added.)

ORS 197.732(6)(a) provides that when reviewng a |ocal
governnment deci sion approving or denying a goal exception,
this Board is bound by any finding of fact which is
supported by substantial evidence in the record. However,
ORS 197.732(6)(b) provides that in conducting such a review,
t hi s Board:

tRox ok shal | det erm ne whet her t he | oca
governnment's findings and reasons denonstrate that
t he standards of [ORS 197.732(1)] have or have not
been met|.;"
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Consequently, even where a local governnent's findings
address all factors made rel evant under OAR 660-04-028, and
are supported by substantial evidence in the record, it is
still this Board's responsibility to determ ne whether the
findings denonstrate conpliance with the above enphasized
standard of ORS 197.732(1)(b).

Qur  usual approach to reviewing |ocal gover nnent
deci sions adopting irrevocably commtted exceptions is first
to resolve any contentions that the findings fail to address
i ssues relevant under OAR 660-04-028 or address issues not
properly considered under OAR 660-04-028. We next consi der
any argunents that particular findings are not supported by
substantial evidence in the record.? Finally, we determ ne
whet her the findings that are relevant and supported by
subst anti al evi dence are sufficient to denonstrate
conpliance with the standard of ORS 197.732(1)(b) that "uses
all owed by the goal [are] inpracticable.” W omt the first
two steps of this process here because we conclude, as
expl ained below, that even if the county's findings are
assunmed to be adequate to address all factors rel evant under
OAR 660- 04- 028, and are assumed to be supported by
substantial evidence in the record, those findings are

insufficient to denonstrate that carrying on uses allowed by

IWhen carrying out these first two steps, we generally also address any
claims by respondent that specific issues sought to be raised by
petitioners were waived due to failure to raise themduring the proceedi ngs
bel ow.
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4 on the subject property is inpracticable.?

We have reviewed the county's findings. The foll ow ng

The subject property contains 143.16 acres and is
conposed of Douglas fir site <class 2 soils.
Record 11A, 14, 24. The property contains no
structures. Record 11A The property was | ogged
15-20 years ago, but was not replanted wth
Douglas fir and has been taken over by deciduous

trees. |d. The alder trees currently grow ng on
the property do not satisfy the Oregon Depart nent
of Forestry's reforestation requi rements.
Record 27.

The property was included in a 240 acre
subdivision prelimnary plat approved by the
county in 1979. Record 28. Phase 1 of that
subdi vision was developed as the Lost Creek
Hei ght s subdi vi si on, adj oi ni ng t he subj ect

property. 1d. The Lost Creek Heights subdivision
has 90 acres, containing 28 lots, 15 of which are
devel oped with single famly dwel | i ngs.
Record 23. The  subj ect property conprised
Phases 2 and 3 of 1979 prelimnary subdivision
plat, for which a final plat was never recorded
Record 28.

The comunity water system currently serving the
Lost Creek Heights subdivision was originally
designed to serve up to 75 residential hookups,
enough to serve all three phases of t he
subdi vi si on proposed in 1979. Record 28. The
community water system has three water wells, only
one of which is needed to serve the Lost Creek

2\ are aware of the requirement of ORS 197.835(9)(a) that "to

ext ent
[for

deci si

of the many issues raised by petitioner wthout

is a sunmary of the findings of fact adopted by the county:

t he

possi ble consistent with the time requirenents of ORS 197.830(14)
i ssuance of the board's final opinion and order], the board shal
decide all issues presented to it when reversing or remanding a |and use
on * * * " However, in this case, it is not possible to address al

in issuing the Board's final opinion and order
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Hei ghts subdivision.3 |d. Wth the installation
of anot her 30,000 gallon holding tank and
activation of a second water well, the water
system can easily handle up to 75 residential
hookups. |d.

The property contains several roads constructed to
serve rural residential devel opnment. Record 27.
The roads are graded and contain an aggregate base
nine to twelve inches deep. [d. Trees may not be
pl anted in these roads because of the deep gravel
base, which cannot be econom cally renoved. 1d.

To the north and south of the subject property are

|arge power |ine easenents for the Bonneville
Power Adm ni stration ( BPA) . Record 30.
Hi ghway 30 is one-half mle north of the property.
| d.

To the west of the subject property is the Lost
Creek Heights subdivsion. Record 14. Four of the
dwel lings in this subdivision are |ocated adjacent
to the western boundary of the subject property.

Record 23. To the north, east and south of the
property are "[f]orest uses and rural residential
devel opnent. "4 Record 14. To the south are two

|large tracts of forest |ands, 104 acres and 166
acres in size. Record 11F. The section in which
the subject property is located and the adjoining
section to the south contain a total of 27
structures -- either dwellings or shops.® Record
23, 29. The average parcel sizes in these two

SWe note the findings do not indicate that any of these wells, or any
other parts of the existing community water system are located on the
subj ect property.

4The findings do not include any sort of map or diagram depicting the
pl an and zoning designations of the surrounding properties. However, at
oral argument the parties agreed that all Iand surrounding the subject
property, except for the Lost Creek Heights subdivision, is designated and
zoned for forest use.

5A section contains 640 acres. Therefore, the figure of 27 structures
in two sections represents an average of one structure per 47.4 acres.
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sections are 14.8 and 24.6 acres.°® Record 11F,
29.

The area in which the subject property is |ocated
is within one mle of the Allston Corner rural
center, a small comercial center serving rural
residential devel opnment. Record 31. This rural
center consists of about 12 acres, wth parcel
sizes ranging from one-quarter acre to two acres.
| d.

The county's deci sion does not explain the reasons why
the above described facts, if assuned to be true,
denonstrate it is inpracticable to put the subject property
to uses allowed by Goal 4, especially forest operations and
rel ated uses. Wth regard to the gravel roads, the only
devel opnment existing on the subject property, the findings
sinply make a conclusory statenent that the "presence of the
roads nmaekes it inpracticable to conduct forest operations
because of the amunt of area lost to the roads.”
Record 27. However, the findings do not state what anount
of the property is occupied by gravel roads and do not
expl ain why the presence of the roads makes it inpracticable
to use the remai nder of the property for forest operations.

Wth regard to other wuses existing on adjacent
properties, the decision contains alnpbst no explanation of
why such uses make forest operations on the subject property
i npracticabl e. The decision states the existence of (an

unspeci fied nunber of) rural resi dences on adjacent

6The section with an average parcel size of 14.8 acres includes the
28-1ot, 90-acre, Lost Creek Hei ghts subdivision.
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properties creates the possibility of trespass or conplaints
regarding forest operations.’ According to the decision,
"the potential for conplaints and other [legal] actions
i npact[s] the property's potential for forest use because
they make such use nore expensive and problematic.”
Record 30. The decision also states the two BPA easenents
"separat[e] the site from other forest |ands." Record 32
These statenents are insufficient to explain why it is
i npracticable to use the subject property for uses allowed
by Goal 4 and, therefore, do not satisfy ORS 197.732(1)(b).
The assignnent of error is sustained.

The county's decision is remanded.

"The findings indicate four of the rural residential dwellings in the
Lost Creek Heights subdivision are on |lots adjoining the subject property.
Record 23. Presumably the other 11 dwellings in the Lost Creek Heights
subdi vision are on lots that do not directly adjoin the subject property.
O the remmining 12 structures in the two-section area considered by the
county, which are located on |and designated and zoned for forest use, it
is unclear how many of them are dwellings and where any such dwellings are
located in relation to the subject property.
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