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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
MARK FURLER
Petitioner,
VS.
LUBA No. 94-058

CURRY COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
FRANK E. MAURI CE,
| nt ervenor - Respondent . )

Appeal from Curry County.

Neil S. Kagan, Portland, filed the petition for review
and argued on behalf of petitioner.

No appearance by respondent.

M chael J. Babbitt, Salem filed the response brief and
argued on behal f of intervenor-respondent.

SHERTON, Ref er ee; KELLI NGTON, Chi ef Ref er ee,
participated in the decision.

REMANDED 07/ 22/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision approving a
dwelling in conjunction with forest use (forest dwelling).
MOTI ON TO | NTERVENE

Frank E. Maurice, the applicant below, noves to
intervene in this proceeding on the side of respondent.
There is no opposition to the nmotion, and it is allowed.
MOTI ON TO STRI KE

| ntervenor noves to strike the affidavit by petitioner
appended to the petition for review Petition for Review
App-15 to App-16. This affidavit is attached to the
petition for review in support of petitioner's allegations
of standi ng. Petition for Review 1. However, intervenor
does not contest petitioner's standing and, therefore, we do
not consider the affidavit.
FACTS

The subject property is a vacant 40-acre parce
designated for forest use by the Curry County Conprehensive
Plan (plan) and zoned Ti nmber. The property is within a
desi gnated sensitive big gane habitat area. Portions of the
property were logged in the late 1950's or early 1960's, and
again in 1978. Some areas of the property were replanted
wi th Douglas fir about 15 years ago, but nuch of the parce
was left to reseed itself naturally. Access to the property

is provided by Saunders Creek Road and Signal Buttes Trail
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one-|lane gravel and dirt roads.

U. S. Forest Service land adjoins the subject property
to the east. U.S. Bureau of Land Managenent | and adjoins
the property to the north. Privately owned Tinber-zoned
properties adjoin the subject property to the west and
south.! The subject property is |located approximtely five
mles east of the urban growth boundary (UGB) of the City of
Gol d Beach.

| ntervenor submtted a forest dwelling application to
the county planning departnent on Septenber 28, 1992.
Record 38. Intervenor's forest managenent plan proposes
that a 12 acre area and a 10 acre area of the subject
property be replanted with, and managed for, Douglas fir.
Under the forest managenent plan, a 16 acre portion of the
property that is very rocky and has poor noisture content
will be left in its natural state for wldlife habitat. A
two acre area that is nostly neadow is proposed to be used
for the dwelling site (1/2 acre) and wildlife habitat (1 1/2
acre).

The county planning conm ssion approved intervenor's
application. The board of county conmm ssioners conducted a
de novo review of the application and, after a public

hearing, issued an order approving the application on

1The 40-acre parcel adjoining the subject property to the south is the
property at issue in Furler v. Curry County, O LUBA ___ (LUBA
No. 94-059, July 11, 1994) (Furler 1), in which we renanded a county
deci si on approving a forest dwelling on that property.
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March 21, 1994. This appeal foll owed.
FI RST ASSI GNMENT OF ERROR

Curry County Conprehensive Plan (Plan) Section 4.6,
Policy 5 (Policy 5) provides:

"Residential uses adjacent to forest lands wll be
subject to provision of adequate setbacks and
di scl osure procedures to alert adjacent forest
| and owners of proposed devel opnment and provisions
for adequate fire preventative neasures.”

Wth regard to the above policy, the challenged

deci si on st ates:

"* * * Policy 5is a specific decision criterion.
The applicant is proposing to site the forest
related dwelling near the center of the subject
property and slightly to the westerly side which

will locate it away from the federal forest |and
and closer to other forest related dwellings in
t he area.

"The county has notified adjacent forest |[|and
owners of the proposed dwelling and the adjacent
property owner to the northwest has appealed the
Pl anni ng Conm ssi on approval of the dwelling.

"The applicant has indicated that [he] intend[s]
to provide firebreaks and other fire preventative
measures." Record 9.

Wth regard to the requirements of Policy 5 for
provision of "adequate setbacks” and "adequate fire
preventi on neasures,"” petitioner argues the decision sinply
recites what the applicant proposes or intends. Petitioner
argues that a finding of fact nust state what the county
believes to be true, not nerely recite what the applicant

sai d. DLCD v. Coos County, 25 O LUBA 158, 163 (1993).
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Petitioner further argues the above quoted statenents are
i nadequate to denonstrate conpliance with Policy 5 because
they do not establish what setbacks and fire preventive
measures are required by Policy 5 in this instance or
explain why what is proposed is adequate. We agree with
petitioner.

Wth regard to the requirenent of Policy 5 for
"di scl osure procedures to alert adjacent forest |and owners
of proposed devel opnent," petitioner does not dispute that
the county provided owners of adjacent forest land wth
notice of the hearing on intervenor's proposal to develop a
forest dwelling on the subject property. However,
petitioner contends the notice of hearing provided to
adj acent property owners was inadequate, and failed to
satisfy Policy 5, because it did not identify applicable
approval criteria in t he pl an, as required by
ORS 197.763(3)(b), and failed to explain the requirenents
for subm ssion of testinony and the procedure for conduct of
the hearing, as required by ORS 197.763(3)(j).

ORS 197. 763 establishes requirenments for quasi-judicial
| and use hearings that are directly applicable to the county
proceedings on the subject application. We agree wth
petitioner that the record does not denonstrate the county
conplied with the notice requirenents of ORS 197.763(3)(b)
and (j). We have previously explained that a loca

governnment's failure to conply with the notice of hearing
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requi renments of ORS 197.763(3) has two consequences. First,
under ORS 197.835(2)(a), it allows this Board to consider
issues that were not raised below ?2 Second, it is a
procedural error which, under ORS 197.835(7)(a)(B), may
provide a basis for reversal or remand of the chall enged
decision, but only if such error prejudices petitioner's

substantial rights. Mazeski v. Wasco County, 26 O LUBA

226, 235 (1993); Caine v. Tillanpok County, 22 Or LUBA 687,

692-93 (1992).

| ntervenor argues the record shows that petitioner was
well aware of the applicable criteria in the plan and
partici pated effectively in the hearing bel ow We agree
with intervenor that petitioner does not denpbnstrate the
county's failure to comply with ORS 197.763(3) prejudiced
his substantial right to present his case below. Therefore,
even if the "disclosure procedures” requirenent of Policy 5
were interpreted to incorporate the notice of hearing
requi renments of ORS 197.763(3), petitioner's argunents here
would provide no basis for reversal or remand of the
chal | enged deci si on.

The first assignnent of error is sustained, in part.
SECOND ASSI GNVENT OF ERROR

Pl an Section 5.12F, Policy 6 (Policy 6) provides:

2However, no party contends the issues raised in the petition for review
were not raised below. Therefore, there are no waiver issues presented in
this case.
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"Curry County will cooperate with the Departnment
of Water Resources and Departnment of Fish and
Widlife to obt ai n nor e i nformation about
groundwat er and surface water availability and to
conserve water resources for consunptive and
nonconsunptive uses to the benefit of the people
of the county."

The decision includes the follow ng statenment regarding

interpretation of plan policies in general:

"[ G ener al plan policies do not mandate a
particular course of conduct with respect to a
particul ar devel opnent, so | ong as t hat
devel opnent neets specific conprehensive plan and
zoning provisions that do control i ndi vi dual
devel opnents * * *. " Record 9.

In addition, the decision addresses Policy 6 as foll ows:

Rk * Policy 6 does contain a specific policy
which requires the County to cooperate with the
Departnment of Water Resources and Departnent of
Fish and WIldlife regarding water information and
to conserve water resources.

"Curry County has cooperated with the Departnment
of Water Resources and Oregon Department of Fish
and WIldlife by providing these agencies wth
notice of this application and by considering
their comrent[s] in making the decision on this
| and use matter." (Enphasis added.) Record 10.

Petitioner contends the decision recognizes Policy 6 as
a specific policy applicable to individual devel opments. |In
addition, petitioner argues the enphasized portion of the
findings quoted above indicates the <county interprets
Policy 6 to inmpose two separate requirenents -- (1) to
cooperate with the Water Resources Departnment (WRD) and
Oregon Departnent of Fish and WIldlife (ODFW regarding

water information, and (2) to conserve water. Petitioner
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does not challenge the county's determnation that it
cooperated with the WRD and ODFW but contends the
chall enged decision fails to address the independent
requi renment of Policy 6 to conserve water.

| ntervenor argues that Policy 6 does not establish an

i ndependent approval standard to conserve wat er . "
According to intervenor, Policy 6 requires the county to

cooperate with the WRD and ODFW (1) "to obtain nore

i nf ormati on about gr oundwat er and surface wat er
availability," and (2) "to conserve water resources for
consunptive and nonconsunptive uses." | nt ervenor contends

the county's finding adequately indicates that it cooperated
with the WD and ODFW wth regard to the subject
application.

This Board is required to defer to the county's
interpretation of its plan, unless that interpretation is
contrary to the express words, policy or context of the

plan.3 ORS 197.829; Clark v. Jackson County, 313 O 508,

514-15, 836 P2d 710 (1992). This nmeans we nust defer to the
county's I nterpretation of Policy 6, unl ess t hat

interpretation is "clearly wong." Goose Hol |l ow Foothills

League v. City of Portland, 117 Or App 211, 217, 843 P2d 992

(1992); West v. Clackamas County, 116 Or App 89, 93, 840 P2d

3There is no contention here that the county's interpretation of
Policy 6 is contrary to a state statute, statewide planning goal or
adm nistrative rule which the policy inplements. See ORS 197.829(4).
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1354 (1992). Additionally, under Gage v. City of Portl and,

123 Or App 269, 860 P2d 282, on reconsideration 125 O App

119 (1993), rev allowed 318 Or 478 (1994), and Weeks v. City

of Tillanmook, 117 Or App 449, 453-54, 844 P2d 914 (1992), we

are required to review the county interpretation of Policy 6
expressed in the chall enged decision, and may not interpret
Policy 6 ourselves in the first instance.

Here, we cannot determne from the chall enged decision
whet her the county interprets Policy 6 to have the neaning
advocated by petitioner or that advocated by intervenor,
neither of which would be "clearly wong." Therefore, we
must remand the decision for the county to clarify its
interpretation of Policy 6. If the county's interpretation
of Policy 6 is that advocated by petitioner, the county nust
also include in its decision findings, supported by
substantial evidence, denonstrating the proposal conserves
wat er .

The second assi gnnent of error is sustained.

THI RD ASSI GNVENT OF ERROR

A CCZO 3.042(8)(b)

Curry County Zoni ng Or di nance (CCzO) 3.042(8)(b)
establishes the foll owi ng approval standard for the proposed
forest dwelling:

"It nmust conply with the suggested dwelling unit
density gui del i nes for "sensitive' and
"peripheral' big game habitat defined by the
[ODFW as big gane habitat on the conprehensive
plan inventory mapsy.;"
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There is no dispute the subject property is wthin an
identified sensitive big game habitat area. The parties
al so agree that CCzZO 3.042(8)(b) refers to the follow ng
provision of the January 13, 1981 ODFW WIldlife Protection
Plan for Curry County (ODFW pl an):

"“In nonexcl usi ve [ pl an and zoni ng]
classifications, devel opnent shoul d be | ow
density, allowing for normal agricultural and
forest uses. Resi dent i al densities shoul d

generally not exceed 1:80 acres on mjor deer and
el k ranges where | ands are sparsely devel oped and
recreational opportunities are maximal. * * * |t
shoul d be enphasi zed that [ ODFW s] recommendati ons
relate to overall residential density and not
m ni mum | ot size." Record 171.

The decision interprets the above provision of the ODFW
plan to allow the inclusion of publicly owned land in the

cal cul ati on of residential density:

"The * * * proposed dwelling wll nmeet this
gui deline because there are large tracts of
federal forest Jland adjacent to the subject

property which do not have dwellings so that the
average dwelling density in the square mle area
centered on the subject parcel is effectively much
less than one dwelling per eighty acres.”
Record 12.

Petitioner contends this interpretation is contrary to
t he purpose of the ODFW plan in defining suggested dwelling
density guidelines for sensitive big ganme habitat and w |
all ow the conversion of sensitive big ganme habitat to |ess
val uabl e peripheral or inpacted habitat. Petitioner's
argument is supported by statenents in a letter to

petitioner from the ODFW South Coast District WIldlife
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Bi ol ogi st. Record 160.

We considered this identical issue in Furler I, slip op
at 12, and determ ned the |anguage of the ODFW plan itself
provides no basis for concluding the <county erred by
i ncl udi ng public | and in its resi denti al density
cal cul ati on. The only difference here is that the record
i ncl udes the opinion of an ODFW staff person that the ODFW
pl an should not be interpreted to allow inclusion of public
land in the residential density calculation. However, as
far as we can determne, the ODFW plan has never been
adopted by ODFW itself as an adm nistrative rule or in any
ot her manner. 4 It is applicable here only because its
dwelling wunit density guidelines are incorporated into
CCZO 3.042(8)(b), a county enactnent. We do not see that
under ORS 197.829 we are required or allowed to give any
deference to the interpretation expressed by the ODFW staff
menber . We therefore adhere to our conclusion in Furler |
that the county did not err by including public land in its
residential density cal cul ation.

Thi s subassi gnnent of error is denied.

B. CCzZO 3.042(8)(c)

As rel evant her e, CCzO 3.042(8)(c) i nposes t he

follow ng standard on the subject application:

4The ODFW plan is subtitled "A Report by [ODFW to the Curry County
Pl anni ng Departnent." Record 163.
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"Donmestic water supplies for devel opnent on forest
parcels nust emanate from surface or subsurface
wat er sources contained within the boundary of the
subj ect property * * * "

The deci sion addresses this requirenment as foll ows:

"A 36[-inch] concrete tile well that is 8.3 feet
deep has been placed in the marshy area of a
spring located near the stream on the subject
property. The applicant has applied for water
rights to appropriate 0.01 cubic feet [per second
of ] surface water for donmestic use.

"The spring has a flow rate of 3 gallons per
m nute based on a flow test done * * * on
Sept enber 17, 1992." Record 8.

"Domestic wat er sour ces wi || emanat e from
subsurface [sic] water sources contained wthin
the boundary of the subject property. * * *"
Record 12.

Petitioner argues:

"[CCzQ 3.042(8)(c) IS nor e t han j ust a
requi renment that sources of donestic water exist
within the property. It is a requirenent that the

entire supply of donestic water necessary for
devel opnent come from the property itself. To the
extent the county interpreted [CCzZO 3.042(8)(c)]
only to require that sources of donmestic water
exist within the property, the county's decision
is inconsistent with the express |anguage of the
[CCzOl, is clearly wong, and inproperly construes
the applicable law." (Enmphases added.) Petition
for Review 12.

Contrary to petitioner's argunent, CCZO 3.042(8)(c)
expressly requires that the sources of donestic water
supplies, not the entire supply of donmestic water, nust be
contained within the boundary of the subject property. The

county found CCZO 3.042(8)(c) 1is satisfied because the
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spring that wll be used as the source of intervenor's
donmestic water is |ocated on the subject property. The
interpretation of CCZO 3.042(8)(c) expressed In t he
chall enged decision is well within the discretion afforded

the county by ORS 197.829 and Cark v. Jackson County,

supra.

Thi s subassi gnnent of error is denied.

C. CCZO 3.042(8)(d)

CCzZO 3.042(8)(d) inposes the follow ng standard on the
subj ect application:

"A single-famly dwelling proposed to be in
conjunction with forest use may be allowed if it
can be shown that a dwelling is required for and
accessory to a forest use based upon the
information provided in a resource managenent plan
as defined in [conprehensive plan] Section 4.5.2."

I n Septenber, 1992, when intervenor's forest dwelling
application was submtted to the county,® Statew de Pl anni ng
Goal 4 (For est Lands) and OAR 660- 06-025(1) (d) and
660- 06-027(2) (part of the adm nistrative rules inplenmenting
Goal 4) required that a forest mnagenment dwelling on
desi gnated forest |ands be "necessary for and accessory to
forest operations.” There is no dispute that the subject
property is designated and zoned for forest use by the

acknow edged county plan and | and use regul ations. There is

SORS 215.428(3) requires that approval or denial of a permt application
be based on the standards and criteria in effect when the application was
first submitted to the county.
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also no dispute that the "required for and accessory to a

forest use" requirenent of CCZO 3.042(8)(d) inplenents the
"necessary for and accessory to forest oper ations"
requi renent of Goal 4 and the Goal 4 rule.®

Under ORS 197.829(4), we cannot affirm the county's
interpretation of its land use regulation, in this case
CCZO 3.042(8)(d), if that interpretation "[i]s contrary to a
state statute, |land use goal or rule that the * * * |and use
regul ation inplenents.” We therefore briefly describe the
established interpretation of the Goal 4 "necessary for and

accessory to" requirenment, before addressing petitioner's
contentions that the chall enged decision msinterprets and
m sapplies the equival ent requirenment of CCZO 3.042(8)(d).

In Barnett v. Clatsop County, 23 O LUBA 595, 597

(1992), we explained the "necessary for and accessory to"

standard as foll ows:

"[T] he '"necessary for and accessory to' forest use
test for approval of forest dwellings is a

significant limtation on the approval of permts
for construction of single famly dwellings on
| ands planned and zoned for forest use. Dodd v.

Hood River County, 22 Or LUBA 711, 717-18[, aff'd

6The decision itself states the county "has interpreted the 'required
for' language in [CCZO 3.042(8)(d)] to nean 'necessary.'" Record 13. The
decision also states the county interprets "necessary" as that term was
interpreted in DLCD v. Coos County, 25 O LUBA 158 (1993). However, in
DLCD v. Coos County, 25 Or LUBA at 161, we expl ained we did not resolve the
di spute between the parties regarding the interpretation of the county
code's "necessary for and accessory to" standard, because the findings in
the chall enged decision and the evidence in the record were adequate to
support a determi nation of conpliance with the stricter interpretation of
"necessary" advocated by the petitioner in that case.

Page 14



QOWoo~NOOUITAWNE

N
'—\

e

I S =
A OWN

15
16
17
18
19
20
21
22
23
24
25
26
27
28

29
30

115 O App 139 (1992), aff'd 317 O 172 (1993)].
Further, * * * the necessary for and accessory to
test is not satisfied sinply because a proposed
forest dwelling is convenient to the continuation
of the forest use of a parcel, Tipperman v. Union
County, 22 Or LUBA 775, 777-79 (1992), or because

the proposed dwelling wll enhance the cost
effectiveness of forest operations on a forest
parcel . DLCD v. Yanmhill County, 22 O LUBA 466,
471 (1991)."

concluded the county decision challenged in Barnett,

parcel, for the follow ng reasons:

"* * *  The chall enged decision fails to establish
a link between the proposed forest managenent
activities and the need for an on-site dwelling.
* * *  The findings also fail to explain whether
other dwellings in the area are available to
provi de housing for people to perform [required
activities on] the subject property. *oxkox I n
sum the findings fail to explain why Iliving
on-site is required for performance of the
identified forest managenment duties. The findings
are inadequate to establish that the proposed
dwelling is 'necessary,' wthin the neaning of
[the applicable |ocal code provision]. *okoxn
Barnett, supra, 23 O LUBA at 597-98.

1. Necessary For Forest Use

The decision addresses the "necessary for" forest

31 requirenent of CCZO 3.042(8)(d) (necessary standard)

32 foll ows:

33
34
35
36
37
38

Page 15

"The [forest managenent] plan describes the tine
involved and the cost of the [forest] managenent
activities involved in the plan. The [forest
managenent] plan provides an estinmate of the total
hours that would be involved in the managenent of
the land * * * for the duration of the plan [--]

supra, failed to establish the proposed dwelling was

necessary for and accessory to forest use of the subject

use
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about 5000 hours. The applicant projects a sixty
year cycle to produce about 1100 board feet per
acre of timber. The inplenmentation of this forest
managenent plan would result in about seven (7)
hours per nonth being spent on the forest
managenment activities described over the sixty
year tinber grow ng cycle. However, the initial
hourly requirement will far exceed 7 hours.

"Anot her part of the [forest nmanagenent] plan
descri bes the number of hours per week that the

resident|[ s] wi | apply to vari ous forest
managenent activities. These are described as
i nvol ving two persons and are noted as only taking
pl ace during the 'prinme working season.' These

hours total 105 hours for two persons which equals
52.5 hours per week [per] person.

"[l1]lnitial high-intensity work needs to be done on
this 40-acre parcel to ensure health and growth of
the flora cover, the future marketability of its
ti mber stock, and preservation of the |andcover.
The property is quite renpte, which would make any
sustained work wth the tinber potential very
difficult for the applicant unless there is a
dwelling permtting him to attend the many
activities involved in developing a nmarketable
timber crop." (Enphasis added.) Record 14-15.

Petitioner contends the above quoted findings fail to
establish that the proposed forest dwelling is essential to
successful forest managenent of the property, rather than
merely being convenient or cost effective for forest
managenent . Petitioner argues the findings do not explain
why carrying out the necessary forest managenent operations

requires the presence of an on-site dwelling.’” Petitioner

"Petitioner also contends the county's findings regarding the nunber of
person hours required for forest nmnagenent operations on the subject
property are not supported by substantial evidence in the record. Because
we conclude the county's findings are inadequate for other reasons, as

Page 16
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further argues the only reason given for the county's
determ nation that it would be "very difficult"™ for
intervenor to conduct forest managenent operations on the
property without residing in an on-site dwelling, is that
the property is "quite renote.” According to petitioner,
t hat conclusion is supported only by intervenor's assertion
that the property is "quite renpte.” Record 51. Petitioner
cites evidence in the record that the subject property is
| ocated five mles fromthe Gold Beach UGB, and is within a
35 mnute comuting distance from that city. Record 38,
111.

The only explanation given by the challenged decision
for why the proposed forest managenent operations on the
subj ect property require the presence of an on-site
dwel I'i ng, is that it wuwuld be "very difficult” for
intervenor to carry out the proposed operations w thout an

on-site dwelling because the property is "quite renote."8

explained in the text, infra, we do not address petitioner's evidentiary
chal l enge to these findings.

8This case is distinguishable from DLCD v. Coos County, supra, because
in that case, the county decision included findings explaining why carrying
out the proposed forest nanagenent activities required an on-site dwelling,
and the adequacy of those findings was not challenged. DLCD v. Coos
County, 25 Or LUBA at 166. The challenge made in DLCD v. Coos County was
to the evidentiary support for the county's determnation that it was
necessary to have an on-site dwelling to carry out the proposed forest
managenment activities. Wth regard to that evidentiary challenge, we found
the record included a forest managenent plan, prepared by a professiona
forestry consulting firm "contain[ing] a detailed explanation of why
i mpl enentation of the plan requires 'the continual presence of an on-site
operator,'" and undi sputed expert testimony that it was inpracticable for
the forest managenent plan to be inplenmented unless the operator resided on
the property. |1d. at 165.

Page 17



© 00 ~N oo o b~ w NP

e T e = =
o g A W N L O

17
18
19
20
21
22
23
24

25
26
27
28
29

Record 14. O her than the conclusory statenent to this
effect by intervenor, the only evidence in the record to
which we are cited shows that the property is within five
mles or 35 mnutes of the City of Gold Beach. We agree
with petitioner that, based on this evidence, a reasonable
person could not conclude that the property is so "renote"
that an on-site dwelling is necessary to conduct forest
managenent operations on the property. Consequently, the
county's findings are inadequate to denonstrate conpliance

with the "necessary for forest use requi r ement of
CCZO 3.042(8)(d).
Thi s subassi gnnent of error is sustained.
2. Accessory To Forest Use
The decision addresses the "accessory to" forest use
requi rement of CCZO 3.042(8)(d) (accessory standard) as

foll ows:

"The * * * proposed use of the [forest] dwelling
woul d be accessory, that is secondary to the main
forest use -- managenent for tinber and wildlife
The dwelling would occupy a small portion of the
40 acres, and the value of the dwelling would
likely be insignificant as conpared to the value
of timber on the subject 40 acre tract.”
Record 15.

Petitioner contends the second reason given in support
of the county's determnation of conpliance wth the
accessory standard, that the value of the proposed dwelling
will be insignificant conpared to the value of the tinmber on

the subject property, is not supported by substanti al
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evidence in the record. No party cites any evidence in the
record supporting the challenged finding. Therefore, we
agree with petitioner that the finding is not supported by
subst anti al evidence, and the county cannot base its
determ nation on this finding.

Petitioner next contends the first reason given in
support of the county's determ nation of conpliance with the
accessory standard, that the proposed dwelling would occupy
a small portion of the subject 40-acre parcel, is irrelevant
to that standard. Petitioner argues a dwelling cannot be
secondary to a forest wuse nerely because the dwelling
occupi es | ess space than the forest use.

The finding that the proposed forest dwelling wll
occupy only a small portion of the subject property is
relevant to a determ nation of conpliance with the accessory
st andar d. However, we agree wth petitioner that this
finding, by itself, Is not sufficient to support a
determ nati on of conpliance with the accessory standard.

Thi s subassi gnnent of error is sustained.

The third assignnent of error is sustained, in part.

The county's decision is remanded.
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