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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

RI CHARD BECK and LO S BECK,

Petitioners,
LUBA No. 94-073

FI NAL OPI NI ON

AND ORDER

)
)
)
)
VS. )
)
CI TY OF HAPPY VALLEY, )

)

)

Respondent ,

Appeal from City of Happy Valley.

Jeffrey L. Kleinman, Portland, filed the petition for
review and argued on behalf of petitioners.

Janmes E. Redman, M| waukie, and Mark J. Geenfield,
Portland, filed the response brief and argued on behal f of
respondent.

KELLI NGTON, Chi ef Ref er ee; SHERTON, Ref er ee,
participated in the decision.

REMANDED 08/ 24/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the city counci
approving four separate partition applications.
FACTS

The subject property consists of four lots |ocated
al ong Chanpagne Lane in the City of Happy Valley. Al |
parcels created by the proposed partitions wll access
Chanpagne Lane. There are a total of nine existing lots
| ocat ed al ong Chanpagne Lane. Three of the nine |ots along
Chanpagne Lane are devel oped with residences. The renmaining
lots, including the subject property, are undevel oped. The
subject property is zoned Residential (R7), as are the
other lots | ocated on Chanpagne Lane.

Chanpagne Lane is <currently a private street. I n
addition to the requested partitions, the proposal envisions
dedi cating Chanpagne Lane to the <city and upgrading
Chanpagne Lane to public road standards to allow the
installation of sewers. Record 115-16. The pl anning
conm ssion conditionally approved the proposal. Petitioners

appealed to the city council and, after a public hearing on

the proposal, the ~city council affirmed the planning
conmm ssi on decision and approved the proposal. Thi s appea
fol | owed.

FI RST ASSI GNMENT OF ERROR

"Respondent m sconstrued the applicable law and
failed to nmmke adequate findings supported by
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substantial evidence that the application herein
conplied with [Cty of] Happy Valley Revised
Comprehensive Plan [(Plan)] Policies * * * 99 and
102."

Pl an Policy 99 provides as foll ows:

"Any and all devel opnent within the City shall be
subject to participation in the provision of Level
2 facilities and services which are essential to
t he devel opment of the City as a whole, and shal

i ncl ude:

"[ 8] chool sy.

"% % *x % %"

Policy 102 provides as foll ows:

"When, as the coordinator of |and use activities
and service provision to devel opnent areas, the
City must make det erm nati ons regar di ng
fulfillment of the Growth Managenent Policies and
Procedures, the City shall rely on a determ nation
provided by the service providers and other
affected agencies, including but not limted to
t he foll ow ng:

"North Clackams School District No. 12

"Any determ nation shall be within the paraneters
of the providers' or agency's own standards,
criteria, requirements or plans. The service
provi ders’ deci sion shall be treated as a
rebuttable presunption as to the ability of that
provider to provide an acceptable |evel of
service. However, the evidence that can rebut
said decision nust be conpelling evidence based
upon objective data and the agencies' standards,
criteria, requirenents or plans in order to
controvert the determ nation of the service
provider." (Enphasis supplied.)

The school district's response to the city concerning
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its ability to provide service to the proposal is as

foll ows:

"Based on statistical averages, the devel opnent
could potentially add 5 students in grades k12.
The inpacted schools would be Mount Scot t
El ementary, Sunrise Junior High, and Cl ackanas
Hi gh School. The District cannot accommpdate such
growt h, particularly at the high school |evel, and
would have to allocate additional fi nanci al
resources to provide services for the students
generated by this developnent, and/or change
boundaries.” (Enphasis supplied.) Record 294.

The challenged decision discusses the above quoted

school district response as foll ows:

"* * * The City Council interprets this evidence
to mean that the school district can and wll
provide the additional financial resources needed
to service the additional 5 anticipated students

added by [the proposed devel opnent]. The City
Council in exercising an abundance of caution adds

as its own condition that the applicants provide a
statenent fromthe school district that it can and

will provide school services to the anticipated
additional 5 students prior to the issuance of any
building permts."” (Enmphasi s supplied.) Record
21.

The deci sion al so states:

"The City notes and believes the [response of the
school district] as to the adequacy of services.
* * *"  Record 23.

Petitioners argue the city msinterpreted the school
district's position regarding its ability to provide
adequate service to the proposed devel opnment. According to
petitioners, the school district's response states the
district cannot serve the proposed devel opnent and,

therefore, Plan Policies 99 and 102 are not satisfied.
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The city argues that Plan Policies 99 and 102 do not
require a denonstration that any particular |evel of school
service can be provided by the district. However, the city
al so argues that if such a denonstration is required, the
city correctly interpreted the school district's response as
constituting the required denonstration of service adequacy.
Next, the city argues that even if the school district's
statenent is inadequate to conply with Plan Policies 99 and
102, the sentence of the city's findings enphasized above is
a condition of approval requiring a statenment a service

adequacy from the school district before building permts

are issued. The city argues this condition of approval
ensures that school services will ultimately be provided and
Plan Policies 99 and 102 wll wultimtely be satisfied.

Finally, the city argues it may not deny the proposal under
Plan Policies 99 and 102 on the basis of inadequate school
services because to do so would inpose a noratorium
contrary to ORS 195.110(8).1

The city council determined Plan Policies 99 and 102
constitute mandatory approval standards applicable to the
proposed partitions. However, we cannot tell wth any
certainty what the city council believes Plan Policies 99

and 102 require with respect to the adequacy of Level 2

10RS 195.110(8) provides:

"The capacity of a school facility shall not be the basis for a
devel opnent noratorium under ORS 197.505 to 197.540."
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public services -- here school services. |In other words, it
is not clear whether the city interprets Plan Policies 99
and 102 to require a determnation by the city that an
adequate | evel of service can or will be provided, a show ng
by the service provider that it will provide sone |evel of
service, or sonething else. Therefore, the challenged
deci sion nmust be remanded for the city to explain what it

believes Plan Policies 99 and 102 require. Weks v. City of

Tillamook, 117 Or App 449, 454, 844 P2d 914 (1992).

However, we note that if Plan Policies 99 and 102 do
require a statenment from the school district that it can
provi de adequate service to the proposed developnent,
petitioners are correct that the city's reliance on the
above quoted school district response is msplaced. The
school district's response unanbi guously states the district
cannot accommodate the proposed devel opnent and in order to
accommpdate the proposed devel opnent, the school district
woul d be required to allocate additional financi al
resour ces. Conspi cuously absent from the school district's
response is any commtnment by the district to allocate
addi ti onal resour ces to accommpdat e t he proposed
devel opnent.2 Whatever else it may require, Plan Policy 102

requires that evidence to overcone a service provider's

2This is not a situation where we nust defer to a local government's
interpretation of its own conprehensive plan or code. ORS 197.829. Here
the city's interpretation concerns the school district's response, not the
| ocal plan or code.
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determnation that it cannot ©provide service nmust be
"conpelling evidence based upon objective data and [the
school districts'] standards, «criteria, requirenments or
plans in order to controvert" the provider's determ nation.
That the school district my be able to provide school
services to the proposed developnent if it decides to
al l ocate additional financial resources to do so does not
conform to the evidentiary standard required by Plan
Policy 102.

Further, no party disputes that Plan Policies 99 and
102 are applicable to the subject partition applications.
Therefore, the <city nust determ ne these standards are
satisfied by the proposal, or that it is feasible for the
proposed partitions to conply with these standards, before
it approves the subject partition applications. The city
may not defer determ nations of conpliance with approval
standards applicable to partition approval to the building

permt stage. See Bartels v. City of Portland, 20 O LUBA

303 (1990). The above enphasized condition does not
establish the proposed partitions conmply with Plan Policies
99 and 102, but rather erroneously defers that decision to
the building permt stage.

Finally, if the city chooses to deny the proposed
partitions on the basis that they fail to conply with Plan
Policies 99 and 102 because the requisite |evel of schoo

servi ces has not been established, this does not denonstrate

Page 7



~N oo oA WO N

O ©

1
11

12
13
14
15
16

17
18
19
20
21
22
23
24
25
26
27
28
29

the inposition of a developnent noratorium prohibited by
ORS 195.110(8). ORS 195.110(8) applies only to devel opnent
moratorium established by a local governnment wunder the
procedures authorized by ORS 197.505 to 197.540. No party
argues any such noratoria has been adopted by the city.

The first assignnent of error is sustained.

SECOND ASSI GNMVENT OF ERROR

"Respondent's findings are insufficient to support
its condition with respect to reinbursenent of
street inprovenent costs."

THI RD ASSI GNMENT OF ERROR

"The procedure established by respondent for

ascertai nnent and rei mbur senment of street
i npr ovenent costs exceeds respondent’s
jurisdiction, is prohibited as a matter of |[|aw,

and is unconstitutional."

The issues raised under the second and third
assignnents of error relate to a condition of approval
i nposed by the city council, quoted bel ow, regarding private
parties admnistering and collecting assessnents for the
proposed inprovenents to Chanpagne Lane. In the planning
conm ssi on decision appealed to the city council, there was
also a condition inposed concerning such assessnents.
However, the planning conmm ssion condition placed the
responsibility for admnistration and collection of the
assessnents on the city. Under these assignnents of error
petitioners contend the city council's decision erroneously
aut horizes private parties to admnister and collect street

assessnents.
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1 A. Prelimnary |ssue
2 The city argues the issues
3 third assignnents of error
4 specificity during the |oca
5 wai ved under
6 Wth regard to the scope of
.

of ORS 197.763(1),

were not

proceedi ngs and,

rai sed under the second and
raised with sufficient

t herefore, are

ORS 197.835(2) and ORS 197.763(1).

the specificity requirenment

we have st ated:

8 tRox % ORS 197.763(1) does not require that
9 argunments identical to those in the petition for
10 revi ew have been present ed duri ng | oca
11 proceedi ngs, but rather that 'argunent presented
12 in the local proceedings sufficiently raise the
13 issue sought to be raised in the petition for
14 review, so that the local government and other
15 parties had a chance to respond to that issue.'’
16 Hale v. City of Beaverton, 21 O LUBA 249, 254
17 (1991); Boldt v. Cdackamas County, 21 O LUBA 40
18 46 (1991). The Court of Appeals affirmed our
19 interpretation of the ORS 197.763(1) 'sufficient
20 specificity' requirement, stating '* * * t he
21 statute requires no nore than fair notice to
22 adj udi cators and opponents, rather than the
23 particularity t hat i nher es in j udi ci al
24 preservation concepts.' Bol dt V. Cl ackamms
25 County, 107 Or App 619, 623, 813 P2d 1078 (1991)."
26 DLCD v. Coos County, 25 Or LUBA 158, 167 (1993).
27 (Enphasis in original.)
28 Here, based on the only condition of approval regarding
29 street inprovenent assessnents that petitioners were in a
30 position to argue about (the above nentioned planning
31 comm ssion condition), petitioners adequately raised an
32 issue regarding the legality of that condition. Record 112.
33 However, the <condition allowing the admnistration and
34 collection of street assessnents by private parties (the
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subject of the second and third assignnments of error) was
not inmposed until the city council adopted the chall enged
deci si on. Under these circunstances, petitioners were not
in a position to raise with specificity, prior to the close
of the evidentiary hearing, issues regarding a condition of

approval that did not yet exist. Washington Co. Farm Bureau

v. Washington Co., 21 Or LUBA 51 (1991).

The issues raised under the second and third
assignnents of error are not waived.

B. Merits

The chal | enged deci sion includes the follow ng disputed
condi tion of approval:

"* * * Building permts on Chanpagne Lane may be

issued after the final [ street i nprovenent |
construction is conpleted and approved and fina
platting 1is recorded. Building permts on
Chanpagne Lane shall be issued only to those

participating in the cost of public inprovenents
[to Chanpagne Lane] by paying their fair share.
The fair share costs shall be determned by the
City based upon the docunented total cost of City
regul ated Public |nprovenents. In the case of
[ petitioners'] property, a prior agreenent has
been mde for paynent of fair share costs of
Public | nprovenents. Rei mbur sement of costs to
the participating property owners/devel opers shall
be conpleted in a manner approved by the City and
shall be based on a 10 year tinme period from the
date of this final order and an interest rate
based on the annual Consuner Price Index (CPl) for

the Portland area. The agreenent shall provide
that the admnistration of the reinbursenents
shal | be handled by the applicants herein.”

(Enphasi s supplied.) Record 26.

Petitioners argue the challenged decision effectively
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del egates to private parties the responsibility for
adm nistering and recovering the costs associated wth
i nproving Chanpagne Lane to public street standards.
Petitioners contend the city may not delegate to private
parties such admnistration and coll ection tasks associ ated
W th assessnents for publ i c street I Nnprovenents.
Petitioners also contend the disputed condition of approval
aut horizes street inprovenent assessnments w thout provision
of an opportunity to be heard and participate in the anmount
of the assessnent or to present and rebut evidence
concerning the assessnent.3

W agree wth petitioners that the city may not
del egat e t he responsibilities associ at ed wi th t he
adm nistration and collection of assessnents to inprove
Chanpagne Lane to public street standards to private
parties. Rat her, as far as we can tell, the assessnent and
collection of ~city street assessnents are nondelegable
public duties that nust be discharged by the city. See City
Charter, Section 38; ORS 223.387; see also School District

3We do not understand the city to disagree that the disputed condition
of approval del egates adm nistration and cost recovery functions associ ated
with the inprovenent of Chanpagne Lane to public street standards. The
city relies primarily on its argunments that these issues were not raised
during the local proceedings, and that in 1975 petitioners entered into an
agreenent with the city concerning the inprovenent of Chanpagne Lane and
that petitioners are raising issues that will affect only third parties.
We dispose of the city's waiver argunments in the text, supra. Furt her,
nothing prevents parties in a land use proceeding from raising issues
before this Board that may not have direct personal consequence to such
parti es.
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No. 3J v. City of Wlsonville, 87 O App 246, 249, 742 P2d

59, rev den 304 Or 548 (1987); Stanley v. City of Salem 247

O 60, 64, 427 P2d 406 (1967); Wlson v. City of Salem 24

Or 504, 508, 31 P 9 (1893) (cases dealing generally with the
process of establishing public street assessnents for
i nprovenents and also with LIDs, and which denonstrate that
such processes are governnental functions).

Petitioners also assert the challenged decision is
unconsti tutional . However, because we resolve this matter
on ot her grounds, we do not reach petitioners'
constitutional argunents.

The second and third assignments of error are

sustained, in part.

The city's decision is remnded.
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