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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
DAVI D L. DAVI S,
Petitioner,
VS.
LUBA No. 94-033

CI TY OF BANDON
FI NAL OPI NI ON

N N N N N N N N N N N N

Respondent , AND ORDER
and
CHRI S KAPPQOS, DENEI CE KAPPGCS,
RI CHARD HAMEL, JOANN HAMEL, JOHN )
Gl LCHRI ST, SUE G LCHRI ST, WALT )
LI VELY, and LYN A. BECK, )
)
| nt ervenor s- Respondent. )

Appeal from City of Bandon.

Dani el Kearns and Edward J. Sullivan, Portland, filed
the petition for review Wth themon the brief was Preston
Gates & Ellis. Dani el Kearns argued on Dbehalf of
petitioner.

Frederick J. Carleton, City Attorney, Bandon, and
Douglas M DuPriest, Eugene, filed the response brief. Wth
them on the brief was Hutchinson, Anderson, Cox & Coons
Douglas M DuPriest argued on behalf of intervenors-
respondent .

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 09/ 12/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a city decision granting conditional
use and subdivision approval, wth <conditions, for a
proposed seven | ot subdivi sion.
MOTI ON TO | NTERVENE

Chris Kappos, Deneice Kappos, Richard Hanel, Joann
Hanmel , John G lchrist, Sue Glchrist, Walt Lively and Lyn A
Beck nmove to intervene on the side of respondent. There is
no opposition to the notion, and it is all owed.

FACTS

The subject 1.7 acre parcel is zoned Controlled
Devel opment 1 (CD-1). Single famly dwellings are a
permtted use in the CD1 zone. City of Bandon Zoning
Ordi nance (BzZO 3.210(1). The CD-1 zone inposes certain

limtations on residential devel opnent, which are discussed
later in this opinion.

A portion of the subject property is located wthin
Shor el and Managenent Unit 12 and is subject to the Shorel and
Overlay (SO zone. Wthin the SO zone, filling, Iand
divisions and residential uses are conditional uses. The
chal | enged decision grants conditional use approval for the

portions of the proposal |ocated within the SO zone.1

1The subject application also sought a flood hazard devel opment permit
and variance approval. These aspects of the application are not at issue
in this appeal.
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Petitioner's initial proposal for subdivision of the
subj ect property was approved by the <city planning
comm ssion in March 1993. That planning conm ssion deci sion
was appeal ed, and petitioner thereafter withdrew the initial
application. In June 1993, petitioner submtted the subject
application. The planning conmm ssion approved the subject
application on October 22, 1993, but inposed a nunber of
conditions. As approved by the planning comm ssion, Lots 1
and 2, which are |ocated at the eastern end of the property
and contain wetlands, may not be devel oped residentially and
must be dedi cated as open space. The remaining five lots
are to be served by Pelican Place, a newly constructed
roadway al ong the northern boundary of the subject property.
Pelican Place intersects with existing Beach Loop Road,
whi ch adj oins the subject property to the east.

Petitioner appeal ed the planning conm ssion decision to
the city council. At its January 24, 1994 hearing, the city
council voted to grant the requested subdivision and
condi tional use approvals, subject to additional conditions.
Those conditions require that a bridge be constructed to
carry Pelican Place across the wetlands |located at the
eastern end of the subject property. The city council also
conditioned its approval of the subdivision on no
residential devel opnent occurring on Lot 7, at the western
end of the subject property. According to the city council,

Lot 7, as <configured in the application, 1is rendered
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unbui | dable by =zoning ordinance restrictions adopted to
mnimze inpacts on ocean views from existing structures.

At the January 24, 1994 hearing, petitioner objected to
the additional conditions and notified the city council that
he was wthdrawing his appeal. Nevertheless, the city
council met on February 14, 1994 to consider adoption of a
written decision and findings. The decision challenged in
this appeal was signed by the mayor on February 17, 1994.

FI RST ASSI GNMENT OF ERROR

Petitioner was the only party to the | ocal proceedings
to file an appeal of the planning conm ssion decision in
this matter. As noted above, at the January 24, 1994 city
council nmeeting at which the city council voted to approve
the requested devel opnent with additional condi tions,
petitioner's representative orally advised the city counci
that petitioner was withdrawi ng his appeal. Petitioner also
notified the city council in witing that he was w thdraw ng
hi s appeal . Despite petitioner's oral and witten notices,
the city counci | nevert hel ess adopted the decision
challenged in this appeal on February 14, 1994. Petitioner
contends the city council |acked jurisdiction to adopt the
chal | enged decision, and that the decision is therefore a
nul lity. Petitioner argues w thdrawal of his appeal of the
pl anni ng conmm ssion decision in this matter had the |ega
effect of making the planning conm ssion decision the city's

final decision.
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In support of his argunent, petitioner relies on the
| ack of explicit provisions in the BZO concerning the city
council's authority over a local appeal after the party
filing the |ocal appeal unilaterally withdraws the appeal
Petitioner also relies on cases decided by LUBA in three
sonmewhat anal ogous situations: (1) wthdrawal of an
application for l|and use approval before a final |ocal
decision is made on the application, (2) wthdrawal of an
application for Jland use approval after a final |ocal
decision is nmade and appealed to LUBA, and (3) w thdrawal of
a notice of intent to appeal after an appeal is filed at
LUBA. 2

A. City Interpretation of the BZO

In the challenged decision, the city rejected
petitioner's position and offered a nunber of reasons for
doing so, citing a nunber of BZO provisions. Two BZO
provisions cited by the city in its decision are BZO 13.010
and 14.090(5), which provide as foll ows:

"An action or ruling of the Planning Comm ssion
authorized by this ordinance may be appealed to
the [City] Council wthin 10 days after the
[ Pl anni ng] Conmm ssion has rendered its decision *

ook, If no appeal is taken within the 10 day
appeal period, the decision of the [Planning]
Conmm ssion shall be final. |If an appeal is filed,
2As explained nmore fully below, in the first tw situations, the
application itself, rather than an appeal of a decision concerning that
application is withdrawn. |In the third situation, it is a LUBA appeal of a

final local decision that is withdrawn, rather than a |ocal appeal of a
decision by a lower |evel |ocal decision naker.
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1 the [City] Council shall receive a report and
2 recommendation from the Planning Conm ssion and
3 shall hold a public hearing on the appeal. * * *"
4 BzO 13. 010.

5 "An appeal or review [before the City Council]
6 shall be a full de novo hearing based on the sane
7 set of plans presented at the Planning Comm ssion
8 The review or appeal shall consider the record of
9 the [Planning] Comm ssion hearing. * * * The
10 [City] Council shall affirm nodify, reverse or
11 reverse in part or nmodify, elimnate or add
12 conditions [to] the decision being appealed.”™ BzZO
13 14. 090(5) .

14 The city council interpreted BZO 13.010 as providing

15 that because a tinely appeal of the planning conm ssion
16 decision was filed by petitioner, "the planning conm ssion
17 decision never becane final." Record 20. The decision goes

18 on to explain the city's interpretation of BZO 14.090(5):

19 "More specifically, we interpret the phrase 'ful
20 de novo hearing" to nean that the planning
21 conmm ssion decision is not, and cannot be, the
22 final decision of the city, once an appeal is
23 filed or review is begun (absent consent of the
24 council and other participants). The appeal was
25 filed and now the council nust act for there to be
26 a city decision. The code says: ' The Counci l
27 shall affirm nodify, reverse ..." * * * There is
28 no final action on an appeal wuntil the city
29 council renders a decision as required by the code
30 section. Having filed an appeal, an applicant
31 does not have the ability to turn back the hands
32 of time and pretend he never filed the appeal in
33 an attenpt to resurrect a planning conmm ssion
34 decision that mght be nore favorable, when the
35 pl anning conmm ssion decision never becanmer,; and
36 wi | never becone, final." (Enmphases I n
37 original.) Record 21

Page 6



© 00 N oo 0o b~ w Nk

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

B. Petitioner's Argunents

Petitioner first cites cases decided by this Board in
which we have held that a local gover nnment | oses
jurisdiction over an application for |and wuse approval,
where the application is withdrawn before a final decision

i's rendered. Lanmb v. Lane County, 14 O LUBA 127, 130-31

(1985); Robert Randall Co. v. Wlsonville, 8 O LUBA 185,

189-90; Friends of Lincoln Cty v. Newport, 5 O LUBA 346

352 (1982). Petitioner analogizes the wthdrawal of his
| ocal appeal in this matter to the w thdrawal of pending

applications in the above cited cases. Petitioner reasons

that just as the |ocal governnent's final decisions on the

w t hdrawn | and use applications in Lanb, Robert Randall Co.

and Friends of Lincoln Cty were rendered nmoot, so was the

city council's decision on petitioner's appeal in this
matter. Moreover, petitioner contends his w thdrawal of the
appeal has the | egal effect of making the planning
conmm ssion decision the city's final decision.

Petitioner next cites cases involving wthdrawal of an
application for |and use approval after the | ocal governnent
renders a final decision, and that decision is appealed to
L UBA. This Board has rejected notions to dismss such
appeal s as noot, where the | ocal code does not nake it clear
that withdrawal of an application in such circunstances has
any |egal effect on the |ocal governnent's final decision.

Berg v. Linn County, 22 Or LUBA 507, 509 (1992); G lson v.
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City of Portland, 22 O LUBA 343, 352 (1991); MKay Creek

Vall ey Assoc. v. Washington County, 16 Or LUBA 1028 (1987).

Petitioner contends that because the BZO does not neke it
clear the city council retains jurisdiction over a |ocal
appeal after it is withdrawn, it should have concluded it
| acked jurisdiction in this case following petitioner's
wi t hdrawal of the appeal.

A final circunstance cited by petitioner, which is
sonmewhat closer to the one presented in this appeal, is
where a notice of intent to appeal is filed at LUBA and
thereafter is withdrawn by petitioner. LUBA interprets ORS
197.830(1) to require maintenance of a validly filed notice

of intent to appeal. Nat i onal Advertising Conpany v. City

of Portland, 20 O LUBA 79 (1990); Goss Vv. Washington

County, 17 Or LUBA 640 (1989). LUBA has held that held that
where the notice of intent to appeal is wthdrawn, the
appeal must be dism ssed. 1d.

The question presented under this assignnment of error
is whether the city council commtted legal error in not
applying the cases cited by petitioner to construe the BZO
in the manner petitioner contends it should be interpreted.

C. Concl usi on

LUBA is required to defer to a |ocal governing body's
interpretation of its own enact ment, unl ess t hat
interpretation is contrary to the express words, purpose, or

policy of the local enactnent or inconsistent with a state
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statute, statewide planning goal or admnistrative rule
whi ch the |ocal enactnment inplenents. ORS 197.829; Gage V.
City of Portland, 319 O 308, 316-17, P2d __ (1994);

Clark v. Jackson County, 313 O 508, 514-15, 836 P2d 710

(1992). In applying this standard of review, we defer to a
| ocal governnment's interpretation of its own enactnents,

unl ess that interpretation is "clearly wong." Langford v.

City of Eugene, 126 Or App 52, 57, 867 P2d 535, rev den 318

O 478 (1994); Goose Hollow Foothills League v. City of

Portland, 117 Or App 211, 217, 843 P2d 992 (1992); West v.
Cl ackamas County, 116 Or App 89, 93, 840 P2d 1354 (1992).

Petitioner is correct that there is nothing in the BZO
explicitly stating the city council retains jurisdiction
over a local appeal of a planning conm ssion decision after
an appeal is withdrawn by the |ocal appellant. However, it
is equally correct that there is nothing in the BZO
explicitly allowng a |ocal appellant unilaterally to
w thdraw a | ocal appeal once it is filed. Therefore, to the
extent the BZO is anbiguous on the point, the city's
interpretation of the BZO as not allowing petitioner
unilaterally to wthdraw his | ocal appeal S not

inconsistent with the above quoted BZO provision, or the

other BZO provisions the city relies upon. The city's
interpretation is not "clearly wong."
Mor eover, the question presented under this assignment

of error is not whether the city could have extended and
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applied the above cited cases involving wthdrawal of
applications for Jland wuse approval in the manner that
petitioner argues the city should have or interpreted the
rel evant BZO provisions in the sanme way LUBA interprets ORS
197.830(1) concerning withdrawal of a notice of intent to
appeal . The question is whether the city was "clearly
wong" in failing to do so. We conclude the city acted
withinits interpretive discretion under ORS 197. 829.

The first assignnment of error is denied.
| NTRODUCTI ON TO REMAI NI NG ASSI GNVENTS OF ERROR

After the petition for review was filed in this matter,

the U S. Suprene Court issued its decision in Dolan v. City

of Tigard, US , 114 S Ct 2309, 129 L Ed2d 304 (1994).

That case potentially has sonme bearing on at |east one of
the remaining assignnments of error in which petitioner
chal l enges conditions of approval included in the chall enged
decision. We therefore discuss the holding of that case as
wel | as our past decisions concerning conditions of approval
generally, before turning to the remaining assignnents of
error.

I n Dol an, supra, the U S. Suprene Court considered the

validity of conditions of |and use permt approval requiring
unconpensated dedications of |and for floodway protection
and construction of a pedestrian and bicycle pathway.
Condi ti ons of | and use approval requiring such unconpensated

dedi cati ons are general ly referred to as i Nposi ng
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exactions.3 Under the U. S. Suprene Court's decision in

Nollan v. California Coastal Conmn, 483 US 825, 107 S Ct

3141, 97 L Ed2d 677 (1987), <conditions inposing such
exactions nust have an essential nexus with the legitimte
state interest the exaction is inposed to further.4 I n
Dol an, the U S. Suprene Court elaborated on the second
inquiry that nust be satisfied under the Takings Clause of
the Fifth Amendnment of the United States Constitution, once
the Nollan essential nexus is denonstrated -- "whether the
degree of the exactions demanded by the * * * permt
conditions bear the required relationship to the projected

i npact of [the] proposed devel opnent."” Dol an, supra, 129 L

3Exacti ons may i nvol ve uncompensat ed dedi cati ons of | and or
relinqui shnent of other property rights as well as required paynments of
fees and construction of off-site inprovenments.

4Exactions are comonly inposed in granting subdivision approval.

"“Many | ocal governnents have chosen to cope with grow h-i nduced
financial difficulties by enploying a variety of neans,
i ncluding subdivision exactions, the shift the cost of
provi ding capital inmprovenents to the new residents who create
the need for them A subdivision exaction has been defined as

"one form of subdivision control, which requires that
devel opers provide certain public inmprovements at their own
expense.' No aspect of subdivision control |aw has interested

the casebook authors and the law review article witers nore
than the question of what kinds of conditions, required
dedi cati ons, paynent of fees and inprovenents can be inposed
for subdivision approval. * * *" Hagman, Urban Pl anni ng and
Land Devel opnent Control Law, § 7.8 (2d ed, 1986) at 202.

However, exactions nmmy occur in other contexts as well. For exanpl e
neither the pernit at issue in Dolan (permt to expand hardware store), nor
the permit at issue in Nollan (permt to renpve and replace a vacation
dwel I'ing), involved subdivision approval s.
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Ed2d at 318. In explaining the required degree of
connection between the exaction and the projected inpact,
the court considered and rejected two tests applied by a
mnority of state courts and adopted the mpjority view
requiring that there be a "reasonable relationship" between
the exaction and the projected inpact.> The court
el aborated on its under st andi ng of the "reasonable

relati onshi p" test:

"W think the 'reasonable relationship’ t est
adopted by a mmjority of the state courts is
closer to the federal constitutional norm than

either of those previously discussed. But we do
not adopt it as such, partly because the term
'reasonabl e rel ati onshi p' seens confusingly
simlar to the term 'rational basi s’ whi ch
describes the mnimal |evel of scrutiny under the
Equal Protection Cl ause of t he Fourteenth
Amendment . W think a term such as 'rough
proportionality' best encapsul ates what we hold to
be the requirenment of the Fifth Amendnent. No

preci se mathematical calculation is required, but
the city nust nake sone sort of individualized
determnation that the required dedication is
related both in nature and extent to the inpact of
the proposed devel opnent.” (Footnote omtted.)
Id. at 320.

One of the <conditions of approval <challenged by

petitioner requires that the applicant dedicate all of Lots

5The court explained that "very generalized statenents as to the
necessary connection between the required dedication and the proposed
devel opnent," which suffice in some jurisdictions, are too lax to protect a
property owner's Fifth Amendnment "right to just conpensation if * * *
property is taken for a public purpose.” On the other hand, the court
rejected the "specific and uniquely attributable" test followed in sone
jurisdictions as requiring nmore scrutiny than is necessary under the Fifth
Amendment. Dol an, supra 129 L Ed2d at 319.

Page 12



1 and 2 as public open space. Petitioner challenges this
condition in his fourth assignnment of error, arguing this
exaction is not authorized by the city's Jland use
regul ations and, even if it were, that it lacks the
connection required by Dolan to inpacts that nmay reasonably
be attributed to the proposed seven | ot subdivision.?®
Petitioner's remaining assignnents of error challenge
ot her conditions of approval which do not appear to inpose
exactions. It is not clear to this Board whether or how the
"rough proportionality" requirenment of Dol an applies to such
condi tions. Since the U S. Suprenme Court's decision was
i ssued after the petition for review was filed in this case,
and petitioner does not argue the conditions challenged in
t hose assignments of error fail to satisfy the reasonable
relationship or Dolan "rough proportionality" requirenent,
we do not consider the issue. However, even when conditions
of approval are inposed which do not constitute "exactions,"
we have held the record nust denonstrate that conditions
attached to land use approval nust support sone legitimte
pl anni ng purpose, and the | ocal governnent nmust have

authority under its conprehensive plan or |l and use

6Because the petition for review was filed before the U'S. Suprene
Court's decision in Dolan, petitioner relies on the Oregon Suprenme Court's
decision in that case. Dolan v. City of Tigard, 317 O 110, 853 P2d 1311
(1993). The Oregon Suprene Court also adopted the reasonable relationship
test ultimtely adopted by the U S. Suprene Court. However, wunlike the
U.S. Suprenme Court, the Oregon Supreme Court concluded the reasonable
rel ati onship test was nmet in Dol an.
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regul ations to inpose the conditions. Skydi ve Oregon v.

Cl ackamas County, 25 Or LUBA 294, 307-08 (1993); WAastewood

Recyclers v. Clackamas County, 22 O LUBA 258, 263-65

(1991); \Wheeler v. Marion County, 20 O LUBA 379, 385

(1990); Century 21 Properties v. City of Tigard, 17 O LUBA

1298, 1314-15 (1989); Consolidated Rock Products .

Cl ackamas County, 17 Or LUBA 609, 628 (1989); Benj. Fran.

Dev. v. (Cackamas County, 14 Or LUBA 758, 761 (1986). Wth

regard to the conditions challenged in the second through
fifth assignnents of error, petitioner contends the city
either |acks authority under its conprehensive plan and | and
use regulations to inpose the disputed conditions, or
m sconstrues the authority it relies upon.
SECOND ASSI GNMENT OF ERROR

Al t hough the subject property is not included on the
city's acknow edged conprehensive plan Goal 5 inventory or
the State of Oregon's Wetland Inventory List, the Oregon
Di vision of State Lands determ ned that the subject property
includes a wetland in the eastern portion of the property
where Lots 1 and 2 and the eastern end of the proposed
Pelican Place are | ocated. Pelican Place has been partially
conpleted, using fill placed in the wetl and.

The chal |l enged decision finds "the only way to traverse
the wetland area * * * is by a bridge and the proper permts
nmust be obtained through DSL to construct it." Record 23.

It also includes a condition that "[a] private street nust

Page 14



© 00 ~N oo o b~ w NP

N R R R R R R R R R R
O © O N o O N~ W N B O

be carried across the wetland on a bridge or bridgelike
structure." Record 32.

Petitioner contends the <city erred by failing to
explain why the bridge is needed or "how this particular
devel opnent creates the need for such an elaborate and
expensive structure."” Petition for Review 19. The question
under this assignnment of error is whether the city has
authority to inpose the condition that Pelican Place be
carried across the identified wetland on a bridge or
bridgeli ke structure and whether that condition reasonably
furthers a legitimte planning purpose.

As an initial point, petitioners appear to suggest that
all conditions of approval nust be supported by findings
which explain the justification for the condition. We are
aware of no general requirenent that a decision inposing
conditions of approval be remanded sinply because a
condition of approval is not supported by findings, and we
reject the suggestion.’” Vhere a condition of approval is
chal l enged and the decision or findings do not identify the

authority for inmposing that condition or the evidence in the

7Under the U.S. Supreme Court's decision in Dolan, supra, findings, or

some other form of "individualized determi nation," are required to justify
conditions inposing exactions in order to denobnstrate conpliance with the
rough proportionality requirenent. In addition, even where a condition

does not inpose an exaction, if a local government's authority to inpose
the condition is challenged or the relationship of the condition to a
| egitimate planning purpose is contested, a |local government will inprove
its chances of successfully defending its decision to inpose the disputed
condition if it explains in its decision its authority and rationale for
i mposi ng the condition.
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record supporting its inposition, respondent my, in its
brief, identify the requisite authority and the supporting
evidence in the record.

There is no dispute that the portion of the property

below the 29 foot elevation |evel is within Shorel and
Managenent Unit 12 and the SO zone. Pelican Place is
constructed on fill below the 29 foot el evation |evel, where

it intersects Beach Loop Road.® Anobng the approval standard
for conditional uses is BZO 7.030(2)(c), which inposes the

follow ng requirenent:

"The characteristics of the site are suitable for
t he pr oposed use consi deri ng Si ze, shape,
| ocati on, topography and natural features."”

BZO 7.010 specifically authorizes the <city to inpose
conditi ons when granting conditional use approval "to assure

that the use is conpatible with other uses in the vicinity

and to protect the City as a whole." BzZzO 7.010(9)
specifically authorizes conditions "[r]equiring design
features which mnimze environmental inmpacts * * * "

These BZO provisions are adequate authority for the city to
i npose the disputed bridge condition.

Respondent cites testinony expressing concern about
construction of driveways on fill in the disputed wetl and.

We conclude the record is sufficient to show the condition

8As noted earlier, conditional use approval is required for fill,
residential devel opnent and | and division in the SO zone.
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requiring that Pelican Place be carried across the wetl and
on a bridge, rather than be constructed on fill placed in
t he wetl and, supports the valid planning purpose of ensuring
t hat the devel opnent will be suitable in view of the natural
features of the site, which include the wetland in the
eastern portion of the property.

The second assi gnnment of error is denied.
THI RD ASSI GNVENT OF ERROR

The CD-1 zone permts single famly dwellings outright
"provided the use promotes the purpose of the [CD-1] zone
and all other ordinance requirenents are nmety.;" BZO
3.210.°9 The purpose of the CD-1 zone is set out in BZO
3. 200:

"The purpose of the CD-1 zone is to recognize the
scenic and wunique qualities of Bandon's ocean
front and nearby areas and to maintain the these
qualities as nmuch as possible by carefully
controlling the nature and scal e of devel opnent in

this zone. It is intended that a mx of uses
woul d be permtted, including residential, tourist
commercial and recreational. Future devel opnent

is to be controlled in order to enhance and
protect the area's unique qualities.”

In inmposing a condition prohibiting residential

devel opment of Lots 1 and 2, the city found that placing

9Petitioner generally cites to BZO 3.600 et seq, which sets out
standards for the Controlled Devel opnment Residential 1 (CD-Rl) zone, rather
than to the provisions of BZO 3.200 et seq for the CD-1 zone, which apply
in this case. As relevant in this appeal, the parallel provisions for the
CD-1 zone at BZO 3.200 et seq are substantially the sane as the CD-Rl zone
provisions cited in the petition for review
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fill

on, and residential devel opnent of, proposed Lots 1 and

2 would be inconsistent with the purpose of the CD-1 zone.

The city expl ai ns:

"The Planning Conmm ssion found 'the proposed
devel opnent is not designed with consideration of
t he unique natural land form and that the overal
density should be reduced."

"W view the Planning Comm ssion's finding on
density as being in part connected to the
preservation of the unique qualities of this site
which nost notably include features Ilike this
wet | and ar ea.

"The devel oper has attenpted to pose a devel opnent
he feels is sensitive to this area and is in good
taste and of the quality of other devel opnents he
has been involved in. We note that the evidence
is overwhelmng that * * * birds and wldlife
[ were] displaced by the | oss of vegetation renoved
by the applicant. We find that the disall owance
of building on Lots 1 and 2, regardless of DSL
finding on the wetland process, is appropriate in
assuring protection of this areas [sic] unique
qualities. The applicant has chosen to provide
lots that exceed the mnimum |ot size and has
chosen to argue that the significant anmounts of
these [lots] are in fact open space. W feel that
the remaining attributes of Lots 1 and 2 and the

potential for revegetation are still significant
and worth preserving for protection of the
i mmedi ate area." Record 29.

As petitioner notes, the city does not rely on any

specific authority in the BZO to regulate wetlands

in

concluding that Lots 1 and 2 should not be devel oped. 10

Petiti oner

10Respondents point out the BzZO 1.100(10) states a genera

the BZO to protect wetlands, anmong ot her things.
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BZO 3.200 is that the city prohibited all devel opnent of
Lots 1 and 2, rather than "controlling the nature and scal e
of devel opnent in this zone," as BZO 3. 200 requires.

Petitioner's focus on Lots 1 and 2 is m spl aced. The
city did not preclude the developnent of the subject
property, it nmerely concluded that a portion of the subject
property, i.e. Lots 1 and 2 as presently configured, cannot
be devel oped consistent with the requirenents of BzZO 3. 200.
We fail to see how the city erred or exceeded its authority
under BZO 3.200 and 3. 210.

The third assignnment of error is denied.
FOURTH ASSI GNMENT OF ERROR

In addition to the condition requiring that Lots 1 and
2 not be developed, the city conditioned approval of the

subdi vi sion as foll ows:

"The wetland area associated with Lots 1 and 2
shal | be dedi cated as open space.” Record 32.

Petitioner contends that because the precise |ocation of the
wetland on Lots 1 and 2 is not yet delineated, it nust be
assunmed this condition extends to require dedication of al

of Lots 1 and 2. VWen that area is added to land the
applicant already proposed to dedicate as open space, the
area the applicant is required to dedicate totals between
20% and 25% of the entire property. Petitioner contends the
condition requires dedication of nore open space than is
required under the City of Bandon Subdivision Ordinance

(BSO), and is disproportionate to the inpacts that are

Page 19



reasonably associated with the proposed subdivision. See

Dolan v. City of Tigard, supra.

BSO 33(2) provides in pertinent part:

"Wthin or adjacent to a subdivision, a parcel of
| and of not |less than 6 per cent of the gross area

of the subdivision shall be set aside and
dedicated to the public by the subdivider. The
par cel shal | be approved by the planning
commi ssion as being suitable and adaptable for
park and recreation uses. In the event no such
area is suitable for park and recreation purposes,
the subdivider shall, in lieu of setting aside

| and, pay into the public land acquisition fund a
sum of noney equal to current nmarket value x .06
per gross acre for each acre in the subdivision.
The sums so contributed shall be used to aid in
securing land or providing facilities for park and
recreation purposes within the City. * * *"

Respondents point out the six percent dedication
requi renent set forth in BSO 33(2) is a mninumrequirenent,
not a maxi num Mor eover, respondents dispute petitioner's
assertion that the condition requires dedication of all of
Lots 1 and 2; according to respondents, it only requires
dedi cati on of the wetland portion of those |ots.

The chal |l enged deci sion does not cite BSO 33(2) as the
basis for inposing the requirenment that the wetland portions
of Lots 1 and 2 be dedicated as public open space. Neither
does the decision explain why the city is requiring the
addi ti onal dedication of open space beyond that already
desi gnated by petitioner to conply with BSO 33(2). Wen the
wetl and portion of Lots 1 and 2 is added to the other area

dedi cated as open space, the city has required substantially

Page 20
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more than 6% of the gross area of the subdivision. If the
city's position is that BSO 33(2) authorizes it to require
three or four tinmes nore than 6% of the gross area of the
subdi vision be dedicated to the public as open space, it
nmust state and explain that interpretation in its
findings.1? A remand is required for the city to explain
its interpretation of BSO 33(2).

Even if the city interprets BSO 33(2) to authorize a
requirenment that 6% or nore of the gross area of the
subdi vision be dedicated to the public as open space, it
"must make some sort of individualized determ nation that

the required dedication is related both in nature and extent

to the inpact of the proposed devel opnent.” Dolan v. City

of Tigard, supra, 129 L Ed2d at 320. We are unable to

determne from the <challenged decision and the record
whet her the Dol an requirement for "rough proportionality" is
met .

The fourth assignnent of error is sustained.
FI FTH ASSI GNMENT OF ERROR

CD-1 zoning requires protection of scenic vistas and
the residential character of the Bandon coastline. BZO

3.230(2)(b) provides as foll ows:

1 nterpretation of BSO 33(2) as inposing only a mininmm dedication
requi renent of 6% of the gross area of the subdivision, with no maximum
limt, is arguably inconsistent with the provision of BSO 33(2) requiring,
in the alternative, a fee in lieu of dedication equal to 6% of the current
mar ket val ue of the property.
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"Siting of structures should mnimze negative
i npacts on the ocean views of existing structures
on abutting lots. Protection of views from vacant

building sites should also be taken into
consi derati on. Where topography permts, new
structures should be built "in line" wth other

existing structures and not extend further out
into those vi ewscapes. "

The city's findings apply BZO 3.230(2)(b) and concl ude that
Lot 7, as presently configured, cannot be devel oped. The
city's findings take the approach of drawing a |Iine

connecting existing ocean front residences |ocated to the

south and north of the subject property. Because nobst of
Lot 7 lies seaward of that line, and the proposed buil ding
site lies seaward of that line, the city concluded Lot 7 was
not buildable as presently configured. In reaching this

conclusion, the city rejected petitioner's argunents that it
shoul d have recogni zed the honme proposed for Lot 7 would be
| ower than the dwelling to the south, allowi ng the ocean to
be viewed from the dwelling to the south over the dwelling
on Lot 7. The city also rejected petitioner's contention
that in applying BZO 3.230(2)(b), nmore than the imrediately
adj acent properties should be considered in establishing the

"in line" requirenent.2 W conclude the city was within

12The city's findings are as follows:

"The applicant has subnmitted both the npdel and an aeria
phot ograph of the surrounding area contending that this shows
that the building envel opes have been placed 'in line' wth
ot her existing honmes along this area. The property immedi ate
[sic] south, noted in the testinobny as the Landers' Hone, the
applicant contends is built further back from the coastline
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its interpretive di scretion under ORS 197. 829 in
interpreting and applying BZO 3.230(2)(b).

A final point raised by petitioner concerns the use of
the word "should" in BZO 3.230(2)(b). Petitioner contends
the city inproperly interprets the word "should" to nean
"shal Il ." As petitioner correctly notes, where this Board
has been required to construe |ocal code and conprehensive
pl an provisions enploying the word "should," we generally
have concluded such provisions are nonmandatory. However
it is clear fromthe city's decision that it construes BZO
3.230(2)(b) as inmposing a mandatory requirenent. However we

m ght interpret BZO 3.230(2)(b) if we were called upon to do

than any ot her homes and that the Landers should be able to see
over the top of a two-story house on Lot 7.

"The applicant has contended that the northwest corner of the
house on Lot 7 is aligned with the Kappos house to the north

There was an attenpt by the application show this by using the
nodel .

"The chief piece of evidence contradicting the applicant was
the Kappos photograph that disputed the applicant's placenent
of a house on Lot 7 in line with other existing structures

Also, after listening to the testinmnony of M. Kappos, M.
Davis, M. Wnterowd, M. Lander, and others, we cannot find
that the nodel accurately depicts the real situation in regard
to this issue. We have relied on the Kappos photograph as the
convi ncing evidence as to the issue. W find that there can be
no building on the proposed Lot 7 because it is beyond the in
line restriction shown by the Kappos phot ograph

"The topography pernmits the placenment of dwellings on the Davis
property east of Lot 7. W find that a significant portion of
the proposed building site on Lot 7 is west of the line created
by connecting the western nobst [sic] points of the existing
Landers and Kappos residences |ocated adjacent to the north and
sout h respectively. Record 30.
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so in the first instance, we cannot say the «city's
interpretation is clearly wong.

Petitioner also points out the city does not explicitly
explain why it views BZO 3.230(2)(b) as a mandatory
requi renment, despite the "shoul d" | anguage enployed in that
section. We do not believe a remand is required under Weks

v. City of Tillanmook, 117 O App 449, 453-54, 844 P2d 914

(1992), and Larson v. Wallowa County, 116 O App 96, 104,

840 P2d 1350 (1992), for the city to explain further why it
interprets BZO 3.230(2)(b) to express a nmandatory criterion.
The city's interpretation and application of BZO 3.230(2)(b)
is set out in the challenged decision. See n 12, supra.
The city adequately articulates its view that BZO
3.230(2)(b) is a mandatory criterion.13

The fifth assignnment of error is denied.

The city's decision is remanded.

13We did remand a city decision for further interpretation in a sonmewhat
simlar situation in Eskandarian v. City of Portland, 26 Or LUBA 98 (1993).
However, the plan provisions applied by the city as nmandatory approval
standards in that case not only contained nonmandatory | anguage, a prior
case had deternmined that city plan guidelines were by nature nonmandatory.
In that circunstance, we concluded a remand was necessary for the city to
further explain its apparent view that the guidelines at issue in
Eskandari an were nmandatory approval standards. That circunstance does not
exi st here.
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