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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

B.J. JONES,

Petitioner,
LUBA No. 94-007
VS.
FI NAL OPI NI ON

LANE COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Lane County.

B.J. Jones, Coburg, filed the petition for review and
argued on his own behal f.

Stephen L. Vorhes, Assistant County Counsel, Eugene,
filed the response brief and argued on behalf of respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

AFFI RVED 10/ 25/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision interpreting the
Lane Code (LC) and, on the basis of certain interpretations
of the LC, denying his request for nobile home placenent
permts.
FACTS

In 1981, the subject property was zoned FF-20 (Farm and

Forest Use, 20 acre mninum parcel size). The FF-20 zone
allowed "tourist parks," "canping vehicle parks" and
"canpgrounds” as conditional uses. The FF-20 zone did not

all ow nobile honme parks, and nore than one nobile hone per
| ot was prohibited. LC 10.105-15(19), (20) and (21) (1981
version).l The subject property includes approximtely 15
acres. In 1981, there were two nobile hones on the subject
property.? On Septenber 9, 1981, a prior owner of the
subj ect property obtained a conditional use permt
(hereafter 1981 <conditional wuse permt) for a 48-space
tourist park and one additional nobile home wthin the

tourist park portion of the property.3

1The current LC, as well as versions of the LC in effect in 1981 and
1984, are relevant in this appeal

2ln addition, at all relevant tinmes, a portion of the property has been
used as a youth canp. However, the youth canp operation is not at issue in
thi s appeal

3As relevant, the 1981 conditional use permt was conditioned in three
ways. First, conpletion of the tourist park within 10 years was required.
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In 1984, the subject property was rezoned RR-10 (Rura
Residential, 10 acre mninmm parcel size).* By 1989,
petitioner was the owner of the subject property. I n 1989,
petitioner obtained a building permt, pursuant to the 1981
conditional use permt, to (1) construct 20 recreational
vehicle spaces, (2) construct sone related buildings, and
(3) place the nobile hone in the tourist park portion of the
property.> In 1990, the county granted a ten-year extension
of the 1981 conditional use permt.

By July 1993, petitioner had placed five nobile hones
on the tourist park portion of the subject property, and
these nobile homes were |eased for residential purposes.S?®
I n August 1993, the county notified petitioner that four of
the five nobile hones in the tourist park portion of the
property would have to be renobved, unless petitioner

obt ai ned approval to convert the recreational vehicle spaces

Second, the allowed nobile home was to be |ocated near the entrance to the
48- space tourist park, at |least 500 feet fromthe other two nobile homes on
the subject property and after 24 tourist park spaces were devel oped.
Finally, the tourist park was to renmmin separate from the existing youth

canp.

4Several provisions in the RR-10 zone applied to the subject property in
1984 are relevant and are di scussed infra.

5The findings supporting the challenged decision state the 1989 buil di ng
permt allowed two nobile honmes, but the building permt at Record 302
requests approval for only one nobile hone. VWhet her one or two nobile
homes were approved by the 1989 building pernit does not appear to be
I egal 'y significant.

6Al t hough we cannot tell for sure, the five nobile hones |ocated on the
tourist park portion of the property in 1993 apparently included the two
nobi | e hones that were on the subject property in 1981
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to nobile honme spaces. To avoid inposition of civil
penalties, petitioner renoved the nobile homes from the
tourist park portion of the subject property.

Petitioner thereafter sought approval of the four
mobil e home placenment permts disputed in this appeal.
Petitioner's request was denied on the basis that the
tourist park, as approved, could only contain the one nobile
honme authorized by the 1981 conditional use permt. I n
adm ni stratively denying the requested nobile hone pl acenent
permts, the planning departnent explained petitioner would
have to seek and obtain approval to convert the tourist park
to a nobile home park to place the four additional nobile
hones in the | ocations requested.

Petitioner appealed the admnistrative denial to the
county hearings officer, alleging the requested nobile hone
pl acenent permts should be granted as all owable under the
1981 conditional use permt or because the npbile hones are
an allowable increase of a nonconform ng use under the
current zoning of the subject property. The hearings
officer rejected petitioner's contentions and denied the
requested nobile home placenent permts. The board of
county comm ssioners declined to review the hearings
officer's decision, and this appeal followed.

FI RST AND SEVENTH ASSI GNMENTS OF ERROR
Petitioner contends the hearings officer erred by

failing to disclose conpletely certain ex parte contacts
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between the hearings officer and petitioner. Petitioner

also contends the hearings officer inproperly failed to

disclose in sufficient detail his prior relationship with
petitioner, which petitioner suggests denpbnstrates the
hearings officer was not inpartial in this matter. Finally,

petitioner contends the hearings officer's know edge of
county civil penalty proceedings against petitioner and a
pending civil legal action brought by petitioner against the
county as a result of those civil penalty proceedi ngs, along
with certain |anguage in the challenged decision, show the
heari ngs officer was not inpartial.

A. Ex Parte Contacts and Past Rel ationship

Wth regard to the alleged ex parte contacts, we fail
to see how petitioner's substantial rights could possibly be
vi ol ated by the hearings officer's failure to fully disclose
all ex parte contacts petitioner hinmself may have had with
the hearings officer. The purpose of requiring that
deci sion makers disclose ex parte contacts is to provide
parties not privy to such ex parte contacts an opportunity
to rebut the substance of those ex parte contacts. Her e
petitioner's substanti al rights could not have Dbeen
prejudiced by any lack of conpleteness in the hearings
officer's disclosure of ex parte contacts, because
petitioner was aware of the exact nature of those ex parte

cont act s. Toth v. Curry County, 22 O LUBA 488 (1991).

Petitioner also had an opportunity to object to the
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conpl eteness of the hearings officer's ex parte contact
di scl osures, and to rebut the substance of those ex parte
cont acts. Petitioner failed to do so and may not now
conpl ai n about the conpl eteness of the hearings officer's ex

parte contact disclosures. Younger v. City of Portland, 15

Or LUBA 210, 232, aff'd 86 Or App 211 (1987), rev'd on other

grounds 305 Or 346 (1988). Mor eover, the portions of the
record cited by petitioner tend to show the ex parte
contacts in question consisted of +the hearings officer
sinply attenmpting, wthin permssible bounds, to assist
petitioner in understanding the |ocal appeal process. We
question whether such discussions amunt to ex parte
cont act s.

We turn to petitioner's suggestion that the hearings
officer's past relationship with petitioner and failure to
fully disclose the content of his ex parte conmmunications
with petitioner show the hearings officer was inpermssibly
bi ased agai nst petitioner. The test for showing a decision

maker is inproperly biased is set forth in the 1000 Friends

of Oregon v. Wasco County Court, 304 O 76, 742 P2d 39

(1987).

In one of petitioner's earlier notions for evidentiary
hearing, he alleges he and the hearings officer's father
were teaching colleagues at the sane junior high school and
that the hearings officer and his brother were students at

t hat junior high school. Petitioner offers no explanation
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for how this prior relationship supports his undevel oped
suggestions of bias by the hearings officer. Petitioner's
al l egations concerning the alleged prior relationship
between the hearings officer and petitioner do not cone
close to providing a basis for questioning the hearings

officer's inpartiality. See Spiering v. Yamhill County, 25

Or LUBA 695, 701-02 (1993); Southwood Honeowners Assoc. V.

City of Philomath, 22 Or LUBA 742 (1992); Kittleson v. Lane

County, 20 Or LUBA 286 (1990); Wait v. Marion County, 16 O

LUBA 353, 357-58 (1987).

B. Civil Penalty Proceedi ngs, Civil Lawsuit and
Deci si on Language

The |anguage used by the hearings officer in the
chal | enged decision is not such that it denonstrates bias or

prejudgnent.’ See Carsey v. Deschutes County, 21 O LUBA

118, aff'd 108 Or App 339 (1991). Neither do we believe the
heari ngs officer's know edge  of t he civil penal ty
proceedi ngs or petitioner's pending lawsuit against the
county and various county staff persons denonstrates the
hearings officer was prejudiced against petitioner. At

| east petitioner offers no reason to conclude the civil

"For exanmple the hearings officer rejected petitioner's allegations that
the local proceedings in this matter deprived him of due process rights
guar ant eed under the Fourteenth Amendment to the United States Constitution
as "groundl ess." Record 55. Ot her argunents by petitioner based on the
United States Constitution were rejected as "without nerit." Record 56
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proceedi ngs or pending |lawsuit biased the hearings officer
in this mtter.

The first and seventh assignnents of error are deni ed.
SECOND AND FI FTH ASSI GNVENTS OF ERROR

Petitioner contends the county erred in concluding the
1981 conditional wuse permt does not allow placenment of
mobi |l e homes on the subject property, that the proposal is
not allowable in the RR-10 zone as an existing nobile hone
park and that he is not entitled to have a "conbination
par k" on the subject property.

A. 1981 Conditional Use Permt

As noted previously, the 1981 conditional use perm:t
approved a 48-space "tourist park." At the time the 1981
conditional wuse permt was approved, LC 10.020 (1981

version) defined "tourist park," as follows:

"Al'l canpgrounds, picnic parks, canping vehicle
parks and all other establishnments rented or kept
for rent to any person for a charge or fee paid or
to be paid for the rental or use of the facilities
or offered free in connection with securing the
trade or patronage of such person or for indirect
benefit to the owner in connection with a related
busi ness. "

The hearings officer adopted findings identifying the
LC definitions of several of the operative ternms in the

above definition of "tourist park."8 The hearings officer

8According to the hearings officer, LC 10.020 (1981 version) defined
"canpgrounds, " "canpi ng vehicle parks" and "canpi ng vehicle" as foll ows:
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expl ained why he did not interpret "canpgrounds," "canping
vehicle," or "canping vehicle parks" as allow ng placenment
of nmobile hones for long-termresidential use. The hearings
officer also explained that the broader concept of "all
ot her establishnments rented or kept for rent to any persons
for a charge or fee paid or to be paid for the rental or use
of the facilities" does not include "nmobile honmes" or
"mobil e honme parks." The hearings officer reasoned that
since "nobile honmes" and "nobile hone parks" are separately
defined and allowed by the LC, they are not included within
t he nore general concept of "tourist parks.”

Petitioner does not specifically chall enge the hearings
officer's findings. W find the hearings officer's

interpretation is reasonable and correct. McCoy v. Linn

County, 90 Or App 271, 752 P2d 323 (1988).° W therefore

"Canpgrounds. Any lot, tract or parcel of land under the same
ownership where two or nore canpsites are | ocated which provide
facilities for living in any manner other than in a permanent
bui | di ng constructed of wood, etc.”

"Canpi ng Vehicle Parks. Any place where two or nore canping
vehicles are parked within 500 feet of one another on a |ot,
tract or parcel of |and under the sanme ownership."

"[ Canping Vehicle.] A vehicle or structure equipped wth
wheels for highway use and which is intended for human
occupancy and is not being used for residential purposes, but
for vacation and recreational purposes. If occupancy of a
vehicle or structure exceeds 45 days in any 12 nonth period, it
shall be presumed that said vehicle or structure is being used
for residential purposes.” Record 57.

9The board of conmi ssioners declined to review the hearings officer's
deci si on. Therefore, since the hearings officer's interpretation was not
adopted by the governing body, we do not extend the interpretational
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agree with the hearings officer that the 1981 conditional
use permt does not authorize a tourist park where npbile
honmes may be sited for long-termresidential use. In fact,
the 1981 conditional use permt specifically approved only

one nmobile honme (in addition to the two existing nobile

hones on the subject property). As previously explained,
the 1981 conditional use permt inposed a nunber of
limtations on the additional nobile honme it approved. It

is clear that the 1981 conditional wuse permt did not
aut horize a nobile home park. 10

B. Mobi | e Home Park Existing in 1984

Petitioner's second argunent is based on the current
RR-10 zoning of the subject property. Petitioner contends
current RR-10 zoning allows a mobile honme park. Al t hough
the RR-10 zone does not allow new nobile honme parks, it does
allow certain existing nobile home parks to continue. LC
16. 231(2)(n) (current version) allows as a permtted use
"[a] rmobile home park lawfully existing on a property prior
to February 29, 1984." The hearings officer determ ned the
requested nobile home placenment permts could not be all owed
on the theory that petitioner's operation constitutes an

existing mobile honme park wunder LC 16.231(2)(n). The

deference required by ORS 197.829 and Clark v. Jackson County, 313 Or 508
836 P2d 710 (1992). Gage v. City of Portland, 319 O 308, ___ P2d ___
(1994).

10As respondent points out, neither the FF-10 zone in effect in 1981 nor
the RR-10 zoning applied to the subject property in 1984 allow new nobile
home parks as a pernmitted or conditional use.
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hearings officer's decision is based on the definition of
"mobile home park™ in LC 16.090 (current version). The
current definition of "nobile honme park, as relevant,
requires that there be "four or nore nobile homes * * *
| ocated within 500 feet of one another on a lot, tract or

parcel of |and under the sane ownership * * *, Petitioner
contends the hearings officer should have applied the
definition of "nmobile honme park” in effect in 1989, when the
RV spaces were devel oped, and that the definition in effect
in 1989 only required that there be two nobile hones on the
subj ect property.

As far as we can tell, the sanme definition of nobile
hone park was in effect in 1981, when the 1981 conditi onal
use permt was approved, in 1984, when the subject property
was zoned RR-10, and in 1989, when the disputed spaces were
devel oped. As defined in each of those years, two nobile
honmes on a single parcel constituted a nobile honme park, not
four as required under the current version of the LC

However, even if the hearings officer applied the wong
definition of "nobile honme park" as that term is used in
LC 16.231(2)(n) (current version), that would only nean the

two nobile honmes existing on the subject property should be

allowed to continue as a "nobile honme park," on the sites
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t hey occupied when the property was zoned RR-10 in 1984. 11
If petitioner wishes to relocate those nobile honmes or site
addi tional nobile homes or do both (as appears to be the
case in this appeal), the existence of a two-unit "nobile
home park,"” as that term is defined in LC 16.231(2)(n)
(current version) does not provide a basis for doing so.

C. Conmbi nati on Parks

Petitioner's third argunent is that his proposed
devel opnment should have been approved as a "conbination
park" or the county's decision should be remanded so that
the county may include provisions for "conbination parks” in
the LC and the county conprehensive plan.?1? If we
understand petitioner correctly, parks that include both
nobi | e homes and recreational vehicles in fact exist legally

in some counties, exist illegally in other counties, and are

llpetitioner does not contend any of the nobile homes he seeks site
| ocation permits for are located on the sites occupied by two of the nobile
homes in 1984, when the subject property was rezoned RR-10.

12The State of Oregon Building Codes Agency rules in effect in 1987
i ncluded the follow ng definition of "conbination park:"

"[A] park which includes facilities for two or nore types of
recreation parks or a conbination of a recreational park,
organi zational canp or nobile hone park." OAR 814-29-050
(1987).

Respondent points out state level regulation of tourist facilities,
recreation parks and organizational parks is now provided by the Oregon
Health Division and Departnment of Consunmer and Business Services.
ORS 446.310 to 446.350; 455.680; OAR Chapter 918, Division 650. However,
the current definition of "conbination park" is the sane as contained in
OAR 814-29-050 (1987), quoted above. OAR 918-650-005(9).
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regul ated by the state as "conbination parks."” From this,
petitioner contends the county should be required to adopt
plan and code provisions that reflect reality and erred by
not recogni zing his devel opnent as a "conbi nati on park"” and,
on that basis, issuing the requested nobile hone placenent
permts.

W t hout expressing any view concerning the nerits of
"conbi nation parks,”" we sinply note that petitioner's
argunent about what the county should adopt as part of its
conprehensive plan or the LC is of no assistance in this
appeal. The relevant question is what the current plan and
LC do allow. Whil e state agencies may define and regul ate
conbi nati on parks, petitioner cites no rule or statute which
obligates Lane County to anmend its conprehensive plan and
code to allow "conbination parks." Therefore, unless and
until the county does so, it is legally irrelevant that sone
cities and counties may allow such "conbination parks" and
that state agencies regulate such "conbination parks" when
they are allowed by applicable city or county plans and | and
use regul ati ons.

D. Remai ni ng Argunents

Finally, petitioner contends a senior county plans
exam ner told him that nobile homes could be placed on the
subj ect property. However, petitioner provi des no
expl anation for why the senior plans exam ner's statenent,

assumng it was nmade as petitioner represents, would bind
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the county in this proceeding to issue the requested nobile
honme pl acenent permts.

Petitioner also suggests the nobile hone placenment
permts he seeks should have been allowed because his
devel opnment qualifies as a nonconform ng use and he has a
vested right to conplete the devel opment including nobile
hones. Petitioner's nonconform ng use and vested right
argunents are not sufficiently developed to nerit review

The second and fifth assignnments of error are deni ed.
THI RD AND FOURTH ASSI GNMENTS OF ERROR

The hearings officer found that "sufficient water and
sewer sanitary service may not [be available to the subject
property]." Record 64. He al so acknow edged the adverse
effects the decision would have on renters who wish to live
on the property, but found "these effects do not obviate the
need for the existence and enforcement of |and use |aws for
the good of the general public * * *_" Record 63-64.
Petitioner challenges the evidentiary support for both
findi ngs.

Petitioner fails to identify any approval standard to
which the above findings are relevant, and respondent
contends neither finding is critical to the decision in this
matter. We agree with respondent. Non-critical statenents
in a decision, such as the ones quoted above, provide no

basis for reversal or renmand. See Bonner v. City of

Portland, 11 Or LUBA 40, 52 (1984).
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The third and fourth assignnents of error are deni ed.
SI XTH ASSI GNVENT OF ERROR

The hearings officer found petitioner has obtained
perm ssion to increase a nonconform ng use on other
property, but that such approval "does not create any right
to such an increase here, especially where no such right has
even been applied for." Record 61.

Petitioner's challenge to this finding is difficult to
follow It appears that petitioner contends certain nobile
hones have been placed on spaces originally approved as
recreational vehicle spaces in another devel opnent owned by
petitioner, and petitioner believes this shows the county
has an arbitrary policy of approving such nobile honmes in
one place but denying themin another.

As respondent correctly points out, petitioner does not
explain why the factual circunstances at the other park
cited by petitioner are such that decisions rendered
concerning nobile honme permts at that other park have any
bearing on the challenged decision. The finding itself
seens to suggest the action at the other park was an
expansi on of a nonconform ng use, and points out (apparently
correctly) that petitioner here is not seeking to expand a
nonconform ng wuse under LC provisions for expanding a
nonconf orm ng use.

The remai ning argunents presented under this assignnment

of error provide no basis for reversal or renmand.
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The sixth assignnment of error is denied.
El GHTH ASSI GNMENT OF ERROR

Petitioner contends various aspects of the civi
penalty proceedings the county brought against him were
i nproper and violated his constitutional rights because his
devel opnent was treated differently than other simlarly
Situated facilities.

The county's notice of civil penalty, and the fines the
county potentially could |levy pursuant to its civil penalty
provisions, led to petitioner's renoval of the nobile hones
placed in the approved tourist park. While the county's
civil penalty proceedings appear to have been the inpetus
for petitioner submtting the disputed nobile hone pl acenment
permt applications, the civil penalty proceedings are not
before us in this appeal. Petitioner did not seek review of
the notice of civil penalty under the [ ocal appeal
procedures to contest civil penalties and, therefore, did
not seek review of the ultimte resolution of any such | ocal
appeal before seeking judicial review or review before this
Board.

| nstead, petitioner submtted applications for the
di sputed nobile honme placenent permts. The county's
deci sion denying those npbile home placenent permts is
before LUBA, the civil penalty proceedings that led to the
applications for those nobile home placenent permts are not

before LUBA in this appeal. Therefore, petitioner's
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argunents that the county commtted various |egal errors and
violated his constitutional rights in those civil penalty
proceedi ngs provide no basis for reversal or remand of the
deci sion challenged in this appeal.

We do not express any view on whether this Board would
have jurisdiction to review a final | ocal deci sion
concerning inposition of civil penalties under the LC, where
| ocal appeals were properly pursued. However, because
petitioner did not exhaust local renedies available to
challenge the civil penal ti es, LUBA does not have
jurisdiction to consider petitioner's argunents concerning
the county's civil penalty proceedings. ORS 197.825(2)(a)
(LUBA jurisdiction I|imted to those <cases where the
petitioner has exhausted all renedies available by right

before petitioning LUBA for review); Lyke v. Lane County, 11

O LUBA 117, 123, aff'd 70 Or App 82 (1984).
The ei ghth assignment of error is denied.

The county's decision is affirmed.
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