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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
CI TY OF SANDY
Petitioner,
VS.
LUBA No. 94-104

CLACKAMAS COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
Bl LL PARROTT,
| nt ervenor - Respondent . )

Appeal from Cl ackamas County.

John H. Hammond, Jr., West Linn, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Hutchison, Hamond, Walsh, Herndon, Darling &
Gr oss.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed a response brief on behalf of respondent.

Peggy Hennessy, Portland, filed a response brief and
argued on behalf of intervenor-respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 11/ 23/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner challenges a county decision granting a
conditional use permt to construct a building and conduct
activities in addition to those allowed under a prior
conditional use permt.

MOTI ON TO | NTERVENE

Bill Parrot, the applicant bel ow, noves to intervene in
this appeal proceeding on the side of respondent. There is
no opposition to the notion, and it is all owed.

FACTS

The 3.2 acre subject property is zoned Exclusive Farm
Use 20-Acre District (EFU- 20). The property is |ocated
close to the interchange between State Hi ghways 26 and 212,
east of the rural center of Boring and northwest of the City
of Sandy. The subject property is located in an area of
m xed agricultural and rural residential use. There are a
significant nunber of commercial farnms and rural residential
dwellings in the area.

In 1992, a conditional wuse permt (hereafter 1992
conditional use permt) was approved to allow certain
specified uses on the property as a "comercial activity in
conjunction with farmuse." The 1992 conditional use permt
aut horized "sale of I|ivestock and horse trailers, enclosed
trailers for hauling nursery plants, flatbeds and tiltbeds

for the transportation of equipnent, and accessories for
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these trailers along with hitch and wiring installation.”
Record 69. The 1992 conditional use permt approval was
subject to a nunber of conditions, including a condition
that the authorized comercial uses were limted to those
specified in the application.

On February 18, 1994, in response to allegations that
the commercial activities being conducted on the property
exceeded those authorized by the 1992 conditional use
permt, intervenor applied for conditional use approval to
carry out additional commercial activities on the property.
The county hearings officer's June, 1 1994 decision granting
intervenor's request for <conditional wuse approval (1994
conditional use permt) is challenged in this appeal. The

1994 conditional use permt authorizes the follow ng:

1. Sale of 3/4 ton or larger trucks, with a
maxi num of 10 trucks on the property at one
tinme.

2. Rental of trucks and rental of the trailers
and other equipnent intervenor is authorized
to sell under the 1992 conditional use
permt.

3. Sal e of portable storage buildings.1?

4. Operation of mail box, UPS and fax services.

5. Construction of a 4,800 square foot building
to house the operation.

1The hearings officer's decision suggests that smaller storage units,
such as are comonly sold in urban areas, will not be sold. However, the
deci sion does not set any specific size limt on the portable storage
bui | di ngs that nay be sol d.
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ASSI GNVENT OF ERROR

Anong the conditional uses allowable in the EFU-20 zone
are "[c]omercial activities that are in conjunction with
farm usesp.;" Cl ackamas County Zoning and Devel opnent
Ordi nance (ZDO) 401. 06B. 4. Petitioner contends that while
commercial farmng uses in the area may on occasion have a
need for one or nore of the services, equipnment and itens
t he chall enged conditional use permt authorizes intervenor
to sell or rent, the use authorized by the 1994 conditi onal
use permt is not properly viewed as a comercial activity
in conjunction with farm use. Petitioner contends the
activity authorized by the 1994 conditional use permt
i ncl udes services, equipnent and itenms that are readily
avail able a short distance away in Boring or Sandy and wl |
attract a substantial nunmber of nonfarm custoners.

A. Prelimnary |ssues

1. Legal Effect of the 1992 Conditional Use
Perm t

Petitioner's challenge in this appeal is limted to the
1994 conditional use permt. Petitioner may not, and does
not attenpt to, challenge the propriety of the 1992
conditional use permt in this appeal. However, neither
does the 1992 conditional use permt obviate the requirenent
that the applicant and the county denponstrate the comerci al
activities authorized by the chall enged 1994 conditional use
permt are properly viewed as comrercial activities in

conjunction with farm use. In other words, for purposes of
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our review of the challenged 1994 conditional use permt,

the 1992 conditional use permt is irrelevant.

2. Ef fect of Local Interpretation of
"Commercial Activities in Conjunction with
Farm Use"
| nt er venor cont ends t he heari ngs officer's

interpretation of the neaning of "commrercial activities in
conjunction with farm use,” as that concept is used in ZDO
401.06B. 4, is entitled to deference by LUBA. See ORS
197.829; Clark v. Jackson County, 313 Or 508, 514-15, 836

P2d 710 (1992). Intervenor is wong for two reasons.
First, the challenged decision was rendered by the
county hearings officer, and this Board is not required to

defer to interpretations rendered by |ocal decision makers

other than the |ocal governing body. Gage v. City of
Portland 319 Or 308, 316-17, __ P2d __ (1994); Witson v.
Cl ackanas County, 129 O App 428, 431-32, __ P2d _
(1994) .

Second, the county's EFU-20 zone may not allow uses
that are not authorized by statutory EFU zoning provisions.

Kenagy v. Benton County, 112 O App, 17, 20 n 2, 826 P2d

1047 (1992). The perm ssible uses in exclusive farm use
zones are established by state statute. " Commer ci al
activities that are in conjunction with farm use" are

specifically al | owed by ORS 215.213(2) (c) and
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215.283(2)(a).?2 The county my regulate or defi ne
commercial activities that are in conjunction with farm use
nmore restrictively than required by state |law and, in fact,

Cl ackamas County used to do so. Burkey v. Cl ackamas County,

17 O LUBA 369, 374 (1989)(code provision allow ng
"commer ci al activities that are exclusively used in
conjunction with farmuse" is nore restrictive than parall el
statutory provision |lacking the "exclusively" requirenent).
However, the scope and proper construction of the term
"comercial activities that are in conjunction with farm

use" is a question of state |aw. Kenagy v. Benton County,

supra. The hearings officer's understandi ng of the scope of
that term is not entitled to deference. The question is
whet her the hearings officer's construction and application
of the term "comercial activities that are in conjunction
with farmuse"” in this case is correct.

B. Deci si on

As all parties recognize, the concept of "comrercial
activities that are in conjunction with farm use" is not
defined by statute and is sonmewhat subjective. The term
must be construed in context with the exclusive farm use
statutory schene, which favors preservation of agricultura

land for agricultural purposes and limts nonfarm uses.

21cDC's Goal 3 (Agricultural Land) administrative rule also identifies
"[cl]onmercial activities in conjunction with farm use" as a use allowable
on agricultural lands. OAR 660-33-120.
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McCaw Conmmuni cations, Inc. v. Marion County, 96 Or App 552

555, 773 P2d 779 (1989). The provision of uses that in fact
are "commercial activities that are in conjunction with farm

use furthers the statutory pur pose  of encour agi ng

agricultural wuses. See Craven v. Jackson County, 308 O

281, 779 P2d 1011 (1989).

Where a commerci al use exclusively or primarily
purchases agricultural products directly from agricultural
uses, the connection between the comerci al use and
agricultural wuses is relatively easy to denonstrate. For
exanple, in Craven, the Oregon Suprene Court concluded a
winery qualified as a "comercial activity in conjunction
with farm use" and articul ated the relevant characteristics

of the winery as foll ows:

""The phrase wupon which the wvalidity of the
[conditional use permt] turns is 'in conjunction
with farm use,' which is not statutorily defined.
We believe that to be 'in conjunction with farm
use,' the comercial activity nust enhance the
farming enterprises of the |local agricultural
community to which the EFU land hosting that
commercial activity relates. The agricultural and
comercial activities nust occur together in the

| ocal comunity to satisfy the statute. W ne
production will provide a |local market outlet for
grapes of other growers in the area, assisting
their agricultural efforts. Hopefully, it wll
al so make [the applicant's] efforts to transforma
hayfield into a vineyard successful, t her eby
increasing both the intensity and value of

agricultural products comng from the sane acres.
Both results fit into the policy of preserving
farmland for farm use.
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"Sal es of souvenirs which advertise the winery my
cause others to come to the area and buy the
produce of the vineyards and farms roundabout.
Such sales may reinforce the profitability of
operations and the 1likelihood that agricultural
use of the land wll continue. At |l east LUBA
could reasonably so find, as it did, and interpret
the incidental sales of souvenirs with |ogos as
being '"in conjunction with farm use."'" (Enphases
added.) Craven, supra, 308 O at 298.

There were two relevant characteristics of the w nery
at issue in Craven. It was a buyer of grapes from
agricultural enterprises in the area and a processor of
those grapes into wine. There was no dispute in Craven that
this was the primary purpose of the w nery. The ot her
rel evant characteristic of the wnery was its sale of
souvenirs. So long as the nonfarm related aspect of the
venture, such as sale of souvenirs, is both incidental and
supportive of the primary purpose, it is a perm ssible part
of a commercial activity in conjunction with farm use. See

Stroupe v. Clackamas County, O LUBA __ (LUBA No. 93-

136, Septenber 29, 1994), slip op 7-8.

Simlarly, the Oregon Court of Appeals had little
difficulty concluding a hop warehouse that would store hops
grown by many hops growers, and sell string and burlap used
in hop production, qualified as a comercial activity in

conjunction with farm use. Earle v. MCarthy, 28 O App

541, 560 P2d 665 (1977). In Earle, it appears all of the
war ehouse's purchases and sales were to commercial hops

growers.
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Craven and Earl e st and for t he relatively
straightforward proposition that a comercial activity in
conjunction with farm use nust be either exclusively or
primarily a customer or supplier of farm uses. That
proposition also was the basis for the Land Conservation and

Devel opment Commission's decision in Balin . Kl amat h

County, 3 LCDC 8, 19 (1979), where LCDC concluded a farm
i mpl enent and irrigation equi pnent deal ership qualified as a
commercial activity in conjunction with farm use. However

in reaching that conclusion, LCDC identified another

consi der ati on:

"Clearly the statute is not intended to allow the
establi shment of grocery stores and gas stations

on agricultural lands solely because they are
Situated in a primarily agricultural area and
serve primarily agricultural needs. However, it
can and should be read to express a |legislative
judgment that commercial activities limted to
providing products and services essential to the
practice of agriculture directly to t he
surroundi ng agricul tural busi nesses are
sufficiently inportant to justify the resulting
| oss of agricultural |and. The record shows that

such an enterprise is proposed and is needed."
(Enmphasi s added.) 1d.

The above quoted | anguage makes the point that even if
a comercial activity primarily sells to farm uses, that nmay
not be sufficient to allow the commercial activity to
qualify as a commercial activity in conjunction with farm
use. There is a second inquiry that nust be satisfied. The
products and services provided nust be "essential to the

practice of agriculture.” Vhile farmers nust eat and farm
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equi pnment frequently operates on gasoline, that 1is not
sufficient to make grocery stores or gas stations comerci al
activities in conjunction with farm use. The connection
must be closer to the "essential practice of agriculture."
In the cases cited above, that connection was found to be
satisfied by a wnery, a hops warehouse, and a farm
i mpl enent and equi pnent busi ness.

Turning to the wuse allowed by the disputed 1994
condi ti onal use permt, we conclude the use falls
substantially short of the w nery, the hops warehouse or the
farm i npl enent and equi pnment busi ness found to be comerci al

activities in conjunction with farmuse in Craven, Earle and

Balin. As petitioner correctly notes, there is no reason to
believe the trucks, trailers, and equipnent intervenor is
authorized to sell and rent wunder the conditional wuse
permt, will be purchased or rented exclusively or primarily
by farms or farmers in the area.3 The sanme holds true for
the mail box, UPS and fax services. There is evidence that
some of intervenor's expected sales and rentals will be to
farm uses, but it is equally clear from the record that
there is a potentially |arge nunber of custoners for the
items and services intervenor will offer that are not farm

uses. The record in this case is inadequate to denonstrate

3petitioner contends that because the business allowed by the 1994
conditional use pernmt is located at the intersection of two busy state
hi ghways, a short distance from a city and rural center, it wll in fact
attract many nonfarm customners.
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sales and rentals will be primarily to farmuses in the area
and, for that reason, is inadequate to denonstrate that the
aut horized use is a "commercial activity in conjunction with

farm use." See Chauncey v. Miltnomah County, 23 O LUBA

599, 606-07 (1992).

Mor eover, we agree with petitioner that while the 1994
conditional use permt includes sonme conditions which the
heari ngs officer found would reduce the |ikelihood that the
all owed use would serve primarily nonfarm custoners, those
conditions are inadequate to assure a commercial activity
that is sufficiently related to the "essential practice of

agriculture.” Balin, supra.

The nost obvi ous exanple of the lack of a relationship
between the use allowed by the 1994 conditional use permt
and the "essential practice of agriculture"” is the mail box,
UPS and fax services. Al t hough it may be true that these
services are needed and would be used by mgrant farm
workers in the area, such services do not posses the
required connecti on to t he "essenti al practice of
agriculture.” They are nore |like the sale of gasoline and
food. Simlarly, the sale and rental of portable buildings,
trucks, trailers and other equipnment |acks the required
connection to the "essential practice of agriculture."” It
is true that such itens could be used by farm uses, however,

they are all purchased and rented by a variety of other

Page 11



© 00 N o g A~ wWw N Pk

[ERN
o

commercial and noncommercial uses as well.4 W |eave open
the possibility that conditions mght be inposed to nmake
intervenor's operation sufficiently like the farm inpl enent
and irrigation equipnent dealership found to qualify as a
commercial activity in conjunction with farmuse in Balin

However, the use allowed by the 1994 conditional use permt
| acks a sufficient connection to the "essential practice of
agriculture.”

The assignnent of error is sustained.

The county's decision is remanded.

4As petitioner points out, 3/4 ton or larger trucks have a variety of
nonagri cul tural applications. Horse trailers nmay be purchased or rented by
anyone with a horse, whether or not they are farnmers.
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