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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ROBERT BOVWEN and AUDREY BOVEN, )
)
Petitioners, )
)
VS. )
) LUBA No. 94-116
CI TY OF DUNES CI TY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
ROBERT ANDERSON and JOYCE )
ANDERSON, )
)
| nt ervenor s- Respondent . )

Appeal fromCity of Dunes City.

Robert Bowen and Audrey Bowen, Florence, represented
t hensel ves.

D. Ron Gerber, Florence, represented respondent.

Robert Ander son and Joyce Ander son, Fl or ence,
represented thensel ves.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

DI SM SSED 11/ 29/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
| NTRODUCTI ON

At its Decenber 9, 1993 regular neeting, the Dunes City
City Council found petitioners to be in violation of the
city zoning ordinance and a city ordinance controlling
rempoval of vegetation in shoreland areas. That deci sion was
reduced to witing in an order dated January 5, 1994. The
January 5, 1994 order requires that petitioners obtain
permts, submt a revegetation plan and take certain other
actions concerning a storage shed, pier and boathouse to
correct the identified violations.1

The record includes a letter dated January 10, 1994,
signed by petitioner Robert Bowen. That letters states, in
its entirety:

"Wth all that is to be done to neet the city
council's order of January 8th [sic], as well as
procuring estimtes on conbining the pier and
boat house, etc., | would like to ask for a 90 day
extension of the pier order.”™ Record 61.

1The January 5, 1994 order requires that certain building pernmits be
sought and double pernmit fees be paid. The order does not specify a
deadline for seeking the building permts. Petitioners were ordered to
conmbi ne their boathouse and dock, or renmove one of them and to seek a
conditional use permt for the boathouse or dock within 10 days from the
date of the order. Petitioners were ordered to subnmit a revegetation plan
within 30 days of the date of the order.
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The mnutes of the city council's January 13,

1994 neeting

indicate the city council granted petitioner Robert Bowen's

request ed extension of tinme.2

The record includes a second letter from petitioner

Robert Bowen to the city council, dated April 11, 1994,

whi ch states:

"As you know, a 90 day extension was granted nme on

January 13th and is due on April 13th.

Thi s

enables nme to consider all of the various |egal

options available to ne. This date is one day
before your April neeting. The position | would
like to take is to appeal your action and order of
January 5th, 1994. | know that one day does not
give the council anple tinme to make roon [sic] for
me on your calendar, and since the council is
going to hear my case on the matter than concerns
t he guest cottage on May 12th, | want to request
an extension wuntil that My 12th neeting to
di scuss ny case. * * *" Record 45.
The «city council's April 14, 1994 mnutes indicate

petitioner's second request for an extension was granted.?3

2The minutes of the city council neeting include the follow ng under

"Citizen Input on Unscheduled Itens:"

"Bob Bowen requested a ninety day extension to the abatenent
order to comply with the pernmit issues regarding the docks.

"R WIlson made a notion to grant the ninety day extension. M
M Il er seconded the notion. The voting was unani nous, and the

notion carried."” Record 58.

3The nminutes of that neeting include the follow ng
Report: "

"x % % * %

"c. M. Bowen subnmitted a request for an additiona
regardi ng his boat dock

Page 3

under "Mayor's

ext ensi on



© 00 ~NO o B w N =

28
29

30
31

On  June 9, 1994, the city council consi der ed

action on June 9, 1994 other than the m nutes of

meeting, which state in relevant part:

"R. Bowen - Request to Appeal Boat Dock/ Boat house

Council Order Dated January 5, 1994 M. Bowen was
present to appeal the order of January 5, 1994
He believed that the violation of [Dunes City
Zoni ng Ordinance] 50, Section 6-1-A stated in the

order did not apply to his situation. Att or ney
Gerber advised that the council first needed to
determne if M. Bowen had nade the appeal wthin
ten days of the order as required. The two
letters from M. Bowen requesting extensions were
read and discussed. The first letter, dated

January 10, 1994, asked for an extension of tine
to procure estimtes and do the work. The second
letter, dated April 11, 1994 asked for an
extension to consider all of the various |egal
option [sic] available and the appeal [sic] the
council action and order of January 5, 1994.

"The council discussed with M. Bowen the points
of contenti on. Attorney Gerber reviewed the
options for action by the council:

"1l) Reopen and resolve the issues
"2) Not reopen or consider

"3) Not reopen or consider, but resolve issues in
case of appeal

"B. Burrows and E. Passenger did not feel the tine
frame for appeal had been foll owed. They al so

petitioner's request to appeal the January 5, 1994 order.

There is no witten decision reflecting the city council's

t hat
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"M MIller mde a notion to give M. Bowen a ninety day
ext ensi on. R. Parent seconded the notion. The voting was
unani nous, and the motion carried. The matter will be heard at
the July City Council Meeting." Record 42-43.
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felt that M. Bowen did not have any evidence that
was not heard before the January order was issued.

"K. Hayes made a motion to not reconsider the
order issued to M. Bowen January 5, 1994. B.
Burrows seconded the notion. The voting was three
in favor, one opposed. The notion carried.”
Record 35-36.

On June 30, 1994, petitioners filed a notice of intent
to appeal wth LUBA The notice of intent to appeal

descri bes the chall enged decision as foll ows:

"[T]hat land wuse decision * * * of respondent
entitled (Abatenent Order) which becane final on
June 9, 1994 and which involves Findings of Fact,
Concl usi ons of Law, and the order, reached by the
City Council of Dunes City on January 5, 1994, and
as anmended on June 9, 1994, * * *"

MOTI ON TO DI SM SS

Respondent noves to dismss this appeal, alleging the
city council's June 9, 1994 decision not to reconsider its
January 5, 1994 order is not a land wuse decision.
Respondent contends the June 9, 1994 decision is not a |and
use deci sion because it "does not apply [statew de planni ng]
goal s, conprehensive plan provisions, |and use regulations,
or a new | and use regulation."4 Respondent does not contend

the January 5, 1994 order is not a |and use decision, but

4As relevant, a final decision by a local governnent is a l|and use
decision if it concerns the application of the statew de planning goals, a
conpr ehensi ve pl an provi si on or a | and use regul ation
ORS 197.015(10) (a) (A). Al t hough the challenged June 9, 1994 decision nmay
suggest ot herwi se, we understand respondent to argue the city's
conprehensive plan and |and use regul ations provide no right to a further
| ocal appeal or reconsideration of the city council's January 5, 1994
order.
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rat her argues petitioners' notice of intent to appeal was
not tinely filed to chall enge the January 5, 1994 order.

The petition for review is where petitioners generally
establish our jurisdiction.> However, where a responding
party noves to dismss on the basis that the appealed
decision is not a |land use decision or that the appeal was
not tinmely filed, petitioner's response to the notion to
di sm ss nust establish that we have jurisdiction.

Petitioners first object to the nmotion to dism ss on
the basis that it was not tinely filed. OAR 661-10-065(2).°¢6
Petitioners contend respondent's notion to dism ss should
have been filed not later than 10 days after the | ocal
record was received by LUBA. 7 Because respondent failed to
do so, petitioners argue we should not consider the notion
to dism ss.

A notion challenging LUBA' s jurisdiction is not subject

to the 10-day requirenent specified in OAR 661-10-065(2).

SOAR 661-10-030(3)(c) requires that a petition for review "[s]tate why
the chall enged decision is a | and use decision or limted | and use deci sion
subject to [LUBA' s] jurisdiction.”

6As rel evant, OAR 661-10-065(2) provides:

"A party seeking to challenge the failure of an opposing party
to conply with any of the requirements of statutes or Board
rules shall make the challenge by motion filed with the Board
and served on the adverse party within 10 days after the noving
party obtains know edge of such alleged failure. * * *"

"The local record was received by LUBA on July 22, 1994. Respondent' s
notion to disnmiss was filed on Septenber 27, 1994.
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Tournier v. City of Portland, 16 Or LUBA 546, 549 (1988);

Osborne v. Lane County, 4 Or LUBA 368, 369 (1981); G ant

County v. Oregon Dep't of fish and Wldlife, 1 Or LUBA 214,

215 (1980). Even if it were, petitioners' substantial
rights were not affected by respondent's delay in filing the
motion to dismss. OAR 661-10- 005. Thi s appeal proceeding
has been suspended since petitioners filed objections to the
record on July 30, 1994. The delay in filing the notion to
dism ss did not delay the appeal, and we reject petitioners'
ar gunent that the motion to dismss should not be
consi der ed.

The city's January 5, 1994 order applies provisions of
the city's zoning ordinance, and for that reason alone it is
a land use decision if it is a final I|ocal decision. The
critical issue is whether there was a | ocal appeal avail able
to petitioners to challenge the January 5, 1994 order. | f
there was, petitioners were required to exhaust such an
appeal before appealing to LUBA. ORS 197.825(2)(a); Lyke v.
Lane County, 70 Or App 82, 688 P2d 411 (1984). Al t hough

petitioners never clearly say so, their notice of intent to
appeal suggests they believe they were pursuing a |ocal
appeal and that |ocal appeal cane to an end with the city
council's June 9, 1994 decision to deny them a | ocal appeal.

The challenged decision <can be read to reject
petitioners' attenpt to appeal the city council's January 5,

1994 order, on the basis that petitioners' January 10 and
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April 11, 1994 letters were inadequate to request a tinely
| ocal appeal of the city council's January 5, 1994 order.
However, neither respondent nor petitioners identify any
city conprehensive plan or |and use regulation provisions
giving petitioners a right to appeal the January 5, 1994
order. We do not see how a | ocal governnment could provide a
| ocal right of appeal froma decision of its governing body,
since the governing body is the highest |ocal decision
maker . Some | ocal governing bodies do give parties a right
to request reconsideration of an otherw se final decision.
However, no party cites a plan, land use regul ation or other
city provision granting petitioners a right to seek
reconsi derati on.

Even i f such provi si ons for reheari ng or
reconsi deration by the city council existed, the Court of

Appeal s explained in Portland Audubon Society v. C ackamas

Co., 77 Or App 277, 281-82, 712 P2d 839 (1986) that a right
to request rehearing or reconsideration by the highest |ocal
decision maker is not an "appeal" that a petitioner 1is

obligated to exhaust before appealing to LUBA:

"A request for a rehearing by the sane body that
made the challenged decision is different from a
request for review of that decision by a superior
body. Review noves the case to a higher authority
and closer to an wultimte decision; rehearing
keeps the case with the body which has already
considered it. * * * A discretionary rehearing is
not one of the 'renmedies available by right' which
the legislature required petitioner to exhaust
before seeking LUBA review of the [l ocal
governnment's] action." (Footnote omtted.)
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In the omtted footnote, the Court of Appeals expressed no
opinion on the effect a request for |ocal rehearing m ght
have on the deadline for filing a notice of intent to appeal
at LUBA. However, we find it unnecessary to reach that
issue in this appeal for two reasons.

First, it is petitioners' obligation to establish our

jurisdiction in this matter. Billington v. Polk County, 299

O 471, 475, 705 P2d 232 (1985); MIller v. City of Dayton,

22 Or LUBA 661, 665, aff'd 113 Or App 300, rev den 314 O
573 (1992); Anderson Bros. v. City of Portland, 18 O LUBA

462, 464 (1989). To do so, petitioners nust establish that
their notice of intent to appeal was tinmely filed.
Petitioners identify no conprehensive plan, | and use
regul ation or other city provision granting thema right to
seek rehearing or reconsideration of the January 5, 1994
or der. Neither do petitioners attenpt to establish that
such a rehearing or reconsideration, assumng it were
request ed, would have the |egal ef fect under | ocal
| egislation of preventing the January 5, 1994 order from
becomi ng a final decision for purposes of appeal to LUBA
until the rehearing or reconsideration were conplete.

Second, the record shows the only |ocal action
petitioners took within 21 days after the January 5, 1994

order was submttal of the January 10, 1994 letter, quoted
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1 supra.8 The January 10, 1994 letter sinply seeks additiona
2 time to conmply with the January 5, 1994 order; it does not
3 seek rehearing or reconsideration of the January 5, 1994
4 order.® Therefore, the city council's January 5, 1994 order
5 is a final decision and the deadline for appealing that
6 decision to LUBA expired on January 26, 1994.
7 Finally, there are no provisions in the city plan or
8 land wuse regulations providing for reconsideration or
9 rehearing of city council decisions, or at least no party
10 contends such plan or land use regul ati on provisions exist.
11 Therefore, the city council's June 9, 1994 decision to deny
12 petitioners' request for reconsideration does not concern
13 the application of a conprehensive plan provision or |and
14 use regqgulation. ORS 197.015(10)(a)(A). Accordingly, the
15 June 9, 1994 decision is not itself a |l and use decision
16 Respondent's notion to dism ss is granted.
17 Thi s appeal is dism ssed.

80AR 661-10-015(1)(a) provides, in pertinent part:

"The Notice [of Intent to Appeal] shall be filed with [LUBA] on
or before the 21st day after the date the decision sought to be
reviewed becones final or wthin the time provided by
ORS 197.830(3) through (5). * * *"

Petitioners do not contend the city failed to provide them witten
notice of the January 5, 1994 order or that ORS 197.830(3) through (5)

applies here.

9The April 11, 1994 letter does seek reconsideration or an appeal

but

by that time the January 5, 1994 order had becorme final, and the 21-day

deadline for filing an appeal with LUBA had expired.
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