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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

PH L HOLSHEI MER, JR., and
GEORG E HOLSHEI MER,

Petitioners,

VS.
LUBA No. 94-119
COLUMBI A COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
RONALD W HUGHES and
MAREN K. HUGHES,
| nt ervenor s- Respondent. )

Appeal from Col unbi a County.

Peggy Hennessy, Portland, filed the petition for review
and argued on behal f of petitioners.

No appearance by respondent.

Robert P. Van Natta, St. Helens, filed the response
brief and argued on behalf of intervenors-respondent. Wth
himon the brief was Van Natta & Petersen.

HOLSTUN, Chief Referee; SHERTON, Referee, participated
in the decision.

KELLI NGTON, Referee, concurring.
REVERSED 11/ 15/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a county decision approving certain
activities associated with a paving business as a hone
occupation in a rural residential zone.

MOTI ON TO | NTERVENE

Ronald W Hughes and Maren K. Hughes, the applicants
bel ow, nmove to intervene on the side of respondent in this
appeal . There is no opposition to the motion, and it is
al | owed.

FACTS

I ntervenors are the owners of Ponderosa Pavi ng Conpany.
Fol | owm ng conpl aints about intervenors' use of the subject
property to store materials, equipnment and vehicles and to
carry out other activities associated with Ponderosa Paving,
intervenors submtted a request for conditional use perm:t
to allow "parking of vehicles belonging to Ponderosa Paving
Inc." Record 79.

The subject 2.3 acre parcel is located in the RR5
Rural Residential district. "Home occupations consistent
with ORS 215.448" are |listed anmobng the "Uses AlIl owed Under
Prescribed Conditions" in the RR-5 district.? CCZO 603.5.

1Some of the county's zoning districts |list "conditional uses" and some
list "uses allowed under prescribed conditions." The RR-5 district uses
the later termnology, but the challenged decision applies criteria
governing "conditional uses" set out at Colunmbia County Zoning Ordinance
(CCzO 1503.5. No party questions that aspect of the chall enged decision
or argues there is a relevant distinction between "conditional uses" and
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Honme occupations are subject to CCZO 1507 which, as
rel evant, sinply incorporates the statutory requirenents set
out at ORS 215. 448.2

The challenged decision explains the county Vviews
Ponderosa Paving Conpany's business as conposed of two
parts. One part includes the actual paving operations.
That part of the business occurs at various |ocations away
from the subject property and involves an undeterm ned
nunber of enpl oyees. The second part, which is the subject
of the challenged decision, is conposed of the routine
adm ni stration and bookkeepi ng functions of the business and
storage of the -equipnment and vehicles and sone of the
materials used in the paving business. The chall enged
decision allows operation of this second part of the
busi ness on the subject property, to be carried out inside
the existing single famly dwelling, an existing netal
building or in a new "suitable structure (pole building)" to
be constructed on the property. Record 73. The vehicles
and equi pnent stored on-site each evening will be npved as
needed each norning to sites away from the subject property
wher e Ponderosa Pavi ng S conducting actual pavi ng

oper ati ons.

"uses allowed under prescribed conditions,” and we will assume there is no
rel evant distinction.

2\\¢ di scuss the statutory requirenments for home occupations, infra.
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PRELI M NARY | SSUE

Before turning to the statutory provisions governing
honme occupations, we address intervenors' contentions that
petitioners failed to raise certain issues before the board
of county conm ssioners and, by failing to do so, waived
their right to raise those issues before LUBA See ORS
197.763(1); 197.835(2). | ntervenors do not cont end
petitioners failed to raise such issues at any point during
t he | ocal proceedings. So long as issues are raised before
the close of the final evidentiary hearing, such issues my

be raised at LUBA. Tice v. Josephine County, 21 O LUBA

371, 376 (1991). Because intervenors do not contend the
di sputed issues were not raised before the planning
conm ssion, we do not consider intervenors' waiver argunents
further.
| NTRODUCTI ON

Under ORS 215.448(1):

"The governing body of a county * * * may allow *
* * the establishnment of a hone occupation in any
zone * * * that allows residential wuses, if the
home occupati on:

"(a) WII be operated by a resident of the
property on which the business is | ocated;

"(b) WIIl enploy no nore than five full or part-
time persons;

"(c) WIIl be operated in:
"(A) The dwelling; or

"(B) Oher buildings normally associated wth
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uses permtted in the zone in which the
property is |ocated; and

"(d) WIIl not interfere with existing uses on
nearby land or with other uses pernmitted in
the zone in which the property is |ocated.™

Al t hough CCZO 1507 repeats the above statutory | anguage, the

county is bound by the statute. Weuster v. Cl ackanmas
County, 25 O LUBA 425, 431 (1993). In their first three

assignnents of error, petitioners allege the disputed hone
occupation violates ORS 215.448 and the correspondi ng CCZO
provi sions because it (1) enploys nore than 5 persons,
(2) is not operated within the dwelling or other buildings
specified in ORS 215.448(1)(c), and (3) contrary to
ORS 215.448(1)(d), wi || interfere wi th exi sting and
perm tted uses on nearby | and.

As an initial point, we note that because the first
t hree assignnents of error concern conpliance with statutory
requi renents, the county is not entitled to the interpretive
discretion it would otherw se have under ORS 197.829 and

Clark v. Jackson County, 313 Or 508, 836 P2d 710 (1992). A

fundanment al di sagreenent between the parties is the county's
determ nation that the subject home occupation (conposed of
storage of vehicles, equipnent and materials and the conduct
of adm nistrative and bookkeeping functions) may be viewed
separately fromthe actual paving business. W turn to that
question first.

W see no reason why, in the abstract, a particular
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busi ness operation could not be viewed as having separate
and distinct parts. Moreover, so long as those parts of the
busi ness operation actually are carried out as a separate
and distinct parts, we see no reason why one or nore of the
parts of the business operation could not be allowed as a
home occupation, provided any part of the business operation
approved as a honme occupation conplies with the requirenents
of ORS 215.448(1). However, where the overall Dbusiness
operation is one that clearly could not be all owed as a hone
occupation, there nmust be substance behind the separation of
t he business operation into parts.3 Oherw se, viewi ng the
busi ness as being conposed of nore than one part is sinply a
fiction created to avoid the statutory limtations on hone
occupati ons.

We have little difficulty agreeing the adm nistrative
and bookkeepi ng functions of Ponderosa Paving Conmpany could
be conducted as activities separate and distinct from the
act ual day-to-day use and storage of the materials,
equi pnmrent and vehicles to conduct paving operations. | f
that were the case, and assumng the adm nistrative and
bookkeeping activities conplied with the standards i nposed
by ORS 215.448(1), they could be allowed separately as a

honme occupati on. However, viewing the daily wuse of

3pPonderosa Paving Conpany, viewed as an integrated enterprise, clearly
could not qualify as a honme occupation. |Its paving activity does not occur
within buildings on the subject property and it apparently enploys nore
than five people.
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mat eri al s, vehicles and equi pnment for paving separately from
the daily requirenent that sonme or all of the materials,
vehi cl es and equi pnent be stored soneplace for use the next
day is a different question.

W reject the county's view of the paving materials,
vehicles and equipment as having a separate identity and
situs, depending on whether they are actually being used for
paving or being stored. There is but one business
operation--the use of vehicles, material and equipnment to
conduct a paving business. The use of the subject property
to store the vehicles, equipnent and materials overnight
does not provide a sufficient basis for characterizing that
busi ness operation as being conposed of two separate parts.
Based on the record submtted in this appeal, the county's
attenpt to so characterize the daily storage of the
materials, vehicles and equi pment used by Ponderosa Paving
Conpany is a fiction w thout substance, invoked to avoid the
clear statutory limtations on honme occupati ons.

FI RST AND THI RD ASSI GNMENTS OF ERROR

ORS 215.448(1)(c) requires that the home occupation be
conducted within the dwelling on the property or wthin
"buildings normally associated with uses permtted in the
zone in which the property is located * * * " The record
shows that Ponderosa Paving Conpany's paving operations
occur outside the prescribed structures. Because the

chal l enged decision clearly violates ORS 215.448(1)(c), we
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sustain the first assignnment of error and reverse the
county's deci sion.

As previously noted, ORS 215.448(1)(b) requires that a
honme occupation enmploy "no nore than five full or part-tine

persons * * *, There is no finding that Ponderosa Paving
Conpany enploys five persons or less.4 W therefore sustain
the third assi gnnment of error.
SECOND ASSI GNMENT OF ERROR

ORS 215.448(1)(c) requires a finding that the proposed

honme occupation "will not interfere with existing uses on

nearby land or with other uses permtted in the zone in

which the property is l|ocated.” In finding the proposed
honme occupation will not result in such interference, the
county consi dered only t he storage and
adm ni strative/ bookkeepi ng aspects of the business. Thi s

probl em asi de, petitioners contend they identified traffic,
visual and property value inpacts that wll result in
interference with existing uses on nearby |and. Petitioners
conplain that in rejecting their argunents, the county
inmproperly failed to identify the "uses permtted in the
zone in which the property is l|ocated,” and shifted the

burden of pr oof to petitioners to denpbnstrate such

4The county did find that the administrative/bookkeeping and material,
vehicle and equi pment storage aspects of the business use five or fewer
enpl oyees. However, we explain supra why at |east the material, vehicle
and equi pment storage aspect of the business operation is not severable
fromthe actual paving part of the operation.
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interference will occur. Petitioners contend the county
should have identified the permtted uses in the zone and
required the applicant to produce evidence show ng such
interference will not occur.

The county did not identify the "uses permtted in the
zone in which the property is |located.” For that reason the
second assignnent of error nust be sustained. Furt her,
al though the question is a close one, we agree wth
petitioners that the county inproperly shifted the burden of
pr oof . We have explained that recitations in a decision
about the lack of evidence presented by opponents of an
application for |and use approval do not necessarily show an
i nperm ssible shifting of the burden of proof. Tucker v.

Dougl as County, O LUBA _ (LUBA No. 94-083, October

11, 1994); Zippel v. Josephine County, 27 O LUBA 11, 30,

aff'd 130 O App 24 (1994). However, we agree the decision
in this case indicates the county inproperly relied on a
| ack  of evidence submtted by petitioners that t he
interference prohibited by ORS 215.448(1)(c) wll occur.
Record 22-23.

The second assi gnnent of error is sustained.
FOURTH ASSI GNMENT OF ERROR

Petitioners' argunent under this assignnment of error is
difficult to understand. It appears to replicate argunents
presented in the other assignnments of error. To the extent

it does, it is sustained. To the extent it contends parking
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of commercial vehicles is not allowed as a conditional use
in the RR-5 zone, that contention is irrelevant because the
county did not approve the disputed application on that
basi s.

The fourth assignment of error is sustained in part.
FI FTH ASSI GNVENT OF ERROR

One of the standards applicable to conditional uses is

CCZO 1503.5(E), which provides:

"The proposed use will not alter the character of
t he surroundi ng area in a manner whi ch
substantially limts, inpairs, or precludes the

use of surrounding properties for the primary uses
listed in the underlying districty.;"

Petitioners argue the county findings addressing this
criterion are defective because they do not identify the
surrounding area considered in performng the analysis

required by CCZO 1503.5(E). See Spiering v. Yamill County,

25 Or LUBA 695, 718 (1993). W agree with petitioners.

The fifth assignment of error is sustained.
SI XTH ASSI GNMENT OF ERROR

Anot her condi ti onal use standard, CCzZO 1503. 5(F),
requires that the proposal satisfy "the goals and policies
of the Comprehensive Plan which apply to the proposed
user.1" The county concluded no plan goals or policies
apply. Petitioners refer to two "plan provisions,"” that

they contend apply to the challenged decision.> Petition

SPetitioners' argunent is as follows:
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for Review 21

Where petitioners raise an interpretive issue that is
not addressed in the |ocal governing body's decision, this
Board is required to remand the decision so that the
governing body may interpret its |and use regulations or

plan in the first instance. Gage v. City of Portland, 123

O App 269, 860 P2d 282 (1993), rev'd on other grounds 319

Or 308 (1994); Weeks v. City of Tillamok, 117 Or App 449

453, 844 P2d 914 (1992). However, before a decision nust be
remanded to provide the interpretation required by Weks and
Gage, petitioners nust offer sonme explanation for why they
believe the plan provisions they identify apply in the
circunstances presented in the appeal. Petitioners do not
do so.5%

The sixth assignnment of error is denied.
SEVENTH ASSI GNMENT OF ERROR

Anot her conditional wuse criterion is set forth in

CCZO 1503.5(G), which requires that "[t]he proposal will not

"Petitioners contend that a nunber of relevant conprehensive
pl an provisions apply to the di sputed decision, including:

"(1) the requirenment to control and linmt the adverse inpacts
of noise (CCCP at 302); and

"(2) dedication of right of way to neet Transportation Plan
standards shall be required of any person seeking a
conditional wuse permt (CCCP at 194)." (Enphasi s
petitioners'.) Petition for Review 21.

6\e cannot even tell which of the plan provisions concerning noise
petitioners believe applies in this case.
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create any hazardous conditions." Bel ow, petitioners
expressed concern about traffic hazards and hazards
associ ated with storage of gasoline, oil and other materials
associated with the paving business. As was the case under
the second assignnment of error, petitioners conplain the
county's findings cite a |ack of evidence that hazards wll
occur and do not <cite substantial evidence showi ng the
applicant has shown that the proposal wll not result in
hazardous conditions. We agree the <county inproperly
shifted the burden of proof.
The seventh assignnment of error is sustained.

The county's decision is reversed.

Kel | i ngton, Referee, concurring.

While | agree with the result, | am concerned about the
potential scope of the majority opinion. | wite separately
to express ny understanding of the holding of the majority
opi ni on, although there is dictumin the opinion suggesting
a broader sweep

The determ nation of whether a |awful home occupation
exists or is proposed depends upon the conposition of the
busi ness-rel ated activities conducted from a hone. Not hi ng
more and not hing | ess. In determ ning the nature of a use
and whether it is a honme occupation, it is the aggregate of
t he business activities occurring at the particular dwelling

|l ocation that are the indicia of the use. There is no room
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theoretically or otherwise to separate discrete parts of
busi ness activities from one another to create a fiction
t hat | ooks |ike a home occupation.

For example, if one perfornms bookkeeping activities in
one's home for the |ocal grocery store, that does not nean
such a person is running a grocery store out of the hone.”’
On the other hand, if the sane person begins storing grocery
store inventory and distribution trucks begin to frequent
the home, then the honme occupation transcends a sinmple
bookkeepi ng busi ness and beconmes sonething nore. The focus
of the inquiry does not then beconme whether the primary
busi ness served by the nore intensive activities occurring
at the home is conducted off-site, or whether, as the
maj ority suggests, there is "substance behind the separation
of business operation into parts.” What is relevant to
det er m ni ng whet her particul ar busi ness activities
constitute a |awful hone occupation, are the external and

internal indicia of the business activities occurring at the

hone. As applied here, the external and internal indicia
establish that the business activities occurring at the site
of the subject dwelling exceed the statutory scope of a

perm ssi bl e home occupati on.

"This would be the case regardl ess of whether such a person owned the
| ocal grocery store.
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