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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARGARET A. ELLI S REVOCABLE
LI VING TRUST by CLIFF ELLI S,
Co- Tr ust ee,

Petiti oner, LUBA No. 94-141

FI NAL OPI NI ON
AND ORDER

VS.

)
)
)
)
)
)
g
CI TY OF BEND, )
)
)

Respondent .

Appeal from City of Bend.

Robert S. Lovlien, Bend, filed the petition for review
and argued on behalf of petitioner. Wth him on the brief
was Hol mes Hurley Bryant Lovlien & Lynch.

Ronald L. Marceau, City Attorney, Bend, filed the
response brief and argued on behalf of respondent.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 11/ 30/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the city conm ssion
denying its application for a zone change.1!
FACTS

Petitioner applied for a zone change for two city |ots,
from Urban Standard Density Residential (RS) to Urban Medi um
Density Residenti al (RM . The subj ect property is
designated Urban Hi gh Density Residential (RH) on the city
conpr ehensi ve pl an. The applicant proposes to construct a
tri-plex and a two-car garage for each of the tri-plex
units.

The subject property is currently vacant and is | ocated
at the end of a dead-end street. A nmedical office and
clinic is located to the east and northeast of the subject
property. To the south of the subject property, across an
alley, is a city park. Lots developed with single famly
dwel I i ngs abut the subject property to the north and west.

The hearings officer recommended approval of the
application. Nei ghbors appealed the hearings officer's
decision to the city comm ssion. The city conm ssion denied
petitioner's application, and this appeal followed.

ASSI GNMVENT OF ERROR

"The City of Bend Commission's 'Finding and

1The city conmmission is the city's governing body.
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Deci si on' does not adequatel y identify the
rel evant approval standards and set out the facts
which [it] believed and relied upon and explain
how those facts led to the decision with respect
to the approval standards.™

We agree with petitioner that the chall enged decision
is inadequate in several respects. First, the conposition
of the chall enged decision is not discernible. The one-page

deci sion of the city comm ssion states:

"The City Comm ssion finds that subst anti al
changes will be produced in this neighborhood if
the zone change is allowed. ook The City
Conmm ssi on adopts all of the findings contained in
the hearings' officer's March 25, 1994 FI NDI NGS
AND RECOMMENDATI ON consistent with this finding by
the City Commission, and rejects those findings
inconsistent with this [sic] findings.

"k X * * *

"Based upon these findings and conclusions, the
Bend City Comm ssion rejects the recomendati on of
t he hearings officer that the City of Bend adopt a
resolution of intent to rezone the applicant's
property fromRSto RM * * *" Record 5.

The hearings officer's decision is conposed of sixteen pages
of detailed findings approving the subject application. W
cannot tell, from the findings quoted above, which portions
of the hearings officer's decision are incorporated in the
chal | enged deci si on. If a local governnment decision maker
incorporates all or portions of a separate docunent by
reference into its findings, it nust clearly (1) indicate
its intent to do so, and (2) identify the docunent or

portions of the docunment so incorporated. Gonzalez v. Lane

County, 24 Or LUBA 251 (1992). The city did not do so here.
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Second, the challenged decision sinply concludes the

2 proposal may not be allowed, as foll ows:

"[S]ubstantial changes wll be produced in this
nei ghborhood if this zone <change is allowed.
These changes include increased traffic generated
by the applicant's project, and changes from the
single famly dwel I'i ng char acter of t he
nei ghbor hood to t he hi gher density use
contenplated by the applicant's project. These
changes would be inconsistent [with] an orderly
transition from the existing uses in the
nei ghborhood and would not respect the integrity
of the neighborhood. * * *" Id.

The chal | enged deci sion does not identify the standards

15 applicable to the proposal, the facts relied upon or relate

16 the facts relied upon to the applicable |egal standards, as

17 required by ORS 227.173(2). Recently, the court of appeals

18 underscored that the function of ORS 227.173 is to require a

19 challenged decision to identify the standards and criteria

20 applicable to an application for devel opnment approval. BCT

21 Partnership v. City of Portland, 130 O App 271, 277,

22 P2d

(1994). Further, the challenged decision is

23 defective because it does not inform the applicant of the

24 steps

it must take to gain approval of its application or

25 alternatively, of the standards the application does not

26 neet. See Commonwealth Properties, Inc., v. Wshington
27 County, 35 O App 387, 582 P2d 1384 (1978). This is

28 particularly inmportant here, where the subject property is

29 designated Hi gh Density Residential in the plan, i's

30 currently in the city's lowest density residential zoning

31 district, and the proposal is to change the zoning to a
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1 nmediumdensity residential zoning district.
2 Petitioner's assignnent of error is sustained.

3 The city's decision is remanded.
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