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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DENNI S TYLKA, ADAM LEVERENZ, and )
DAVE PEI L,

Petitioners,

VS.
LUBA No. 94-017
CLACKAMAS COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
JERRY HAGEN and ELAI NE HAGEN,
| nt ervenor s- Respondent. )
Appeal from Cl ackanmas County.
Dennis Tyl ka, Adam Leverenz, and Dave Peil, Wl ches,
filed the petition for review Dennis Tylka and Adam

Leverenz argued on their own behal f.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed a response brief on behalf of respondent.

Steven L. Pfeiffer and M chael C. Robinson, Portl and,
filed a response brief. Wth them on the brief was Stoel
Ri ves Boley Jones & Gey. M chael C. Robinson argued on
behal f of intervenors-respondent.

SHERTON, Referee; HOLSTUN, Chief Referee, participated
in the deci sion.

REMANDED 12/ 19/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a county hearings officer's decision
approving the expansion of an existing nobile honme park as
an alteration of a nonconform ng use.
MOTI ON TO | NTERVENE

Jerry Hagen and Elaine Hagen, the applicants bel ow,
move to intervene in this proceeding on the side of
respondent. There is no opposition to the notion, and it is
al | owed.
FACTS

The subject property, located in the rural community of
Wemme, is 2.93 acres in size and is bordered on the north by
U.S. Highway 26. The subject property is designated Low
Density Residential by the Clackamas County Conprehensive
Plan (plan) and is zoned Hoodl and Residential (HR). The
surrounding properties are also designated Low Density
Resi dential and zoned HR. | mediately to the east of the
northern portion of the subject property is a tavern. The
property to the south of the subject property is
undevel oped. The property to the west of the southern
portion of the subject property is developed wth a
residence. An approximately 1.5-acre tax |ot adjoining the
northern portion of the subject property to the west,

adjacent to U. S. Highway 26, is in commopn ownership with the
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subj ect property.1

A nmobile honme park was established on the subject
property in the 1950's, when the property was unzoned, and
has been in operation continuously since then. On
Decenber 14, 1967, t he county zoned t he property
Recreational Residential (RR). Mobil e hone parks were a
condi ti onal use in the RR zone. However, because
conditional use approval for the nobile home park on the
subj ect property was not obtained, it becane a nonconform ng
use on Decenber 14, 1967.2 The nature and scope of the
mobi | e home park use of the subject property at the tinme the
use becane nonconformng is a central issue in this case.

At present, the nobile honme park consists of 11 nobile
homes and a manager's residence. Except for two nobile
homes, all structures are clustered on the northern half of
the property. There are two access points from
U.S. H ghway 26 and one from the adjoining property to the
east . Internal <circulation is provided by two gravel
drives. The property is generally level, with drainage to

t he west. Large trees, principally second growth Douglas

IWwhether the 1.5-acre tax lot is a separate |legal parcel is unclear.
The 1.5-acre tax lot is not included in the application that resulted in
the chal | enged decision. However, the site plan approved by the county as
part of the challenged decision shows the proposed new nobile honme park
access road as extending onto the eastern edge of the 1.5-acre tax |ot and
| abels the 1.5-acre tax lot as "Future Devel opnent Area."” Record 386.

2Mbbile hone parks are prohibited under the property's current HR
zoni ng.

Page 3



© 00 ~NO o B w N =

fir and western red cedar, are interspersed throughout the
property.

On May 4, 1993, intervenors applied for approval of an
alteration to a nonconform ng use. The chal | enged deci sion

descri bes intervenors' proposal:

"[Intervenors] propose to alter the existing use
by reconfiguring and upgrading the nobile hone
park. [Intervenors] propose to redevelop the site
with 23 nobile hone spaces, two RV [recreationa
vehicle] spaces, a manager's residence (nobile
home), a 1,500 square-foot single-story comunity
center building, a 1,200 square-foot single-story
encl osed storage building and a 2,500 square-foot
open space and recreation area. Addi ti ona
alterations would include reducing the nunber of
access points from three to one, realigning the
internal access road system and providing an
i nt ernal pedestri an circulation system "
Record 407.

On July 20, 1993, the planning departnent issued a
deci sion approving intervenors' application. The pl anni ng
departnment's decision was appealed to the county hearings
officer. After a public hearing before the hearings officer
on Septenber 8 and 29, 1993, the record was |left open until
Oct ober 29, 1993. On Novenber 10, 1993, the hearings
officer orally announced his decision approving intervenors'
appl i cati on. The hearings officer's final witten decision
was issued on January 21, 1994. On February 9, 1994,
petitioners initiated this appeal chal | engi ng t he
January 21, 1994 deci sion.

On March 1, 1994, the county filed a Notice of
Wt hdrawal with LUBA, inform ng LUBA that it was w thdraw ng
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the challenged decision for reconsideration pursuant to
ORS 197.830(12)(b).3 On March 10, 1994, the chief assistant
county counsel (hereafter county counsel) sent the hearings
officer a letter, together with a copy of LUBA's notice to
the parties that the chall enged decision had been w t hdrawn.
The letter states the county counsel "chose to withdraw the
deci si on" because he had concerns about the adequacy of the
findings, concerns shared by intervenors' attorney, and
suggests that "this is an appropriate case to take advantage
of the opportunity afforded by [ORS 197.830(12)(b)] to 'beef
up' the findings." Record 469.

On March 23, 1994, the hearings officer sent a letter
to intervenors' attorney, with copies to the petitioners in
this pending LUBA appeal. The letter states, in relevant

part:

"Pursuant to your request, enclosed please find a
copy of ny [handwitten] hearing notes from the
public hearing held on Septenber 29, 1993 in
[this] matter. It is ny understanding that, since
the county has elected to withdraw the [hearings
officer's decision] filed on January 21, 1994,
you, as the attorney for the applicants propose to
submt supplenmental findings for ny review and
you request to review the hearing notes for that

30RS 197.830(12)(b) provides:

"At any time subsequent to the filing of a notice of intent to
appeal and prior to the date set for filing the record, the
| ocal government * * * may withdraw its decision for purposes
of reconsideration. If a local government * * * withdraws an
order for purposes of reconsideration, it shall, wthin such
time as [LUBA] my allow, affirm nodify or reverse its
decision. * * *"
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purpose. * * *" Record 445.
On April 11, 1994, intervenors' attorney nmailed a 21-page
revised findings docunent to the hearings officer. Copi es
of this docunent were not provided to petitioners.
Record 423. On April 28, 1994, the hearings officer signed
a new Fi ndi ngs and Deci si on docunent. This docunent appears

to be identical to the revised findings docunent submtted

by intervenors' attorney. The hearings officer sent the
April 28, 1994 decision docunent to the planning departnment
for filing, noting that it was submtted "pursuant to [the]

March [1], 1994 action by the County wthdrawing the
previously issued Findings and Decision of the Hearings
O ficer under ORS 197.830(12)(b)." Record 400.

On My 4, 1994, the Board received the hearings
officer's April 28, 1994 decision, submtted by the county
as its decision on reconsideration. On May 24, 1994,
petitioners refiled their notice of intent to appeal,
chall enging the April 28, 1994 deci sion.

FI RST ASSI GNMENT OF ERROR

A Aut hority to Wthdraw Deci sion

Petitioners contend the county counsel exceeded his
authority by unilaterally deciding to wthdraw the
chal | enged deci si on. Petitioners argue the March 10, 1994
letter to the hearings officer from the county counsel
indicates the county counsel, not the hearings officer,

decided to withdraw the chall enged deci sion. Record 469
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According to petitioners, this violates Cl ackamas County
Zoning and Devel opnent Ordi nance (ZDO) 1304.01, whi ch
provi des that the "decision of the Hearings O ficer shall be
the final decision of the County * * *_ "

The county and intervenors (respondents) argue the
county counsel properly acted as the local governnment's
agent in wi t hdr awi ng t he chal | enged deci si on for
reconsi deration after this appeal was fil ed. Respondent s
argue nothing in ORS 197.830(12)(b), OAR 661-10-021 (LUBA's
i mpl enenting rule) or ZDO 1304.01 prohibits the county
counsel acting as the <county's agent in this manner.
Respondents further argue the hearings officer's adoption of
revised findings, and his transmttal letter stating the
modi fied decision was issued pursuant to the county's
wi t hdrawal of the previous decision under ORS 197.830(12)(b)
(Record 400), indicate he concurred with the w thdrawal.

OAR 661-10-075(6) requires the county to be represented
by an attorney in this appeal proceeding. The county
counsel represents the county in this appeal. Ther ef ore,
the county's notice of w thdrawal was properly submtted by
t he county counsel. This Board is not authorized to inquire
whet her a docunent filed by an attorney representing a party
in an appeal before this Board is specifically authorized by

that party, and to reject the docunent if it is not so
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authorized.4 Cettman v. City of Bay City, O LUBA _

(LUBA No. 94-171, COctober 5, 1994).

Thi s subassi gnnent of error is denied.

B. County Proceedi ngs After Wt hdrawal

Petitioners contend the county's wthdrawal of the
hearings officer's initial decision, after it was appealed
to LUBA, neant there no | onger was a county decision in this
matter, and any new county decision was required to be
adopted by an inpartial decision maker, wthout ex parte
contacts and only after reviewing all the evidence in the

record. See Fasano v. Washington Co. Conm, 264 Or 575, 507

P2d 23 (1973). Petitioners argue the county counsel's
March 10, 1994 letter to the hearings officer and
intervenors' submttal of proposed findings to the hearings
officer after the withdrawal, w thout notice to petitioners,

constitute inperm ssible ex parte contacts.® According to

4'n any case, the March 10, 1994 letter cited by petitioners does not
establish that the county counsel acted w thout authorization from the
hearings officer in withdrawing the hearings officer's initial decision.
The letter states:

"As we have discussed, | chose to withdraw the deci sion because
of my concern that LUBA would find deficiencies in the findings
* * * "  (Enphasis added.) Record 469

Petitioners provide no reason to conclude the prior "discussions" between
the hearings officer and county counsel did not include authorization for
the county counsel to withdraw the chal |l enged deci sion

SPetitioners also inply that communications between the county counse

and intervenors' attorney constituted ex parte contacts. We di sagree.
Because the county counsel is not the decision neker, conmunications
between the county counsel and a party are not inproper ex parte
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petitioners, these ex parte contacts resulted in the
heari ngs officer prejudging the contested matter.
Petitioners further argue the hearings officer's
proceedi ngs after wi t hdr awal vi ol at ed ZDO 1303. 09
("Limtations on Heari ngs O ficer"). According to
petitioners, ZDO 1303.09 does not allow the hearings officer
to communicate wth intervenors regarding the subject
application w thout providing petitioners an opportunity to
participate, or to consider the county counsel's letter or
the proposed findings submtted by intervenors wthout
giving petitioners an opportunity to rebut such findings.
Respondents argue LUBA has previously held that
ORS 197.830(12)(b) sets no requirenents for a loca
governnent's proceedings after withdrawal of its decision
and allows wthdrawal for the sole purpose of adopting

revised findings. ONRC v. City of Seaside, 26 O LUBA 645

(1994). Respondents further argue intervenors' submttal of
proposed findings to the hearings officer after wthdrawa
is anal ogous to the prevailing party, after a tentative oral
deci sion, submtting proposed findings to the | ocal decision
maker, which LUBA has previously determ ned does not

constitute an unlawful ex parte contact. Caine v. Tillanmook

County, 25 Or LUBA 209, 233 (1993). Respondents al so argue

petitioners have the burden of denonstrating that the

comuni cati ons. McKenzie v. Miltnonah County, 27 O LUBA 523, 532, aff'd
131 Or App 177 (1994).
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hearings officer was biased or prejudged the subject
application, and petitioners have failed to nmake such a

denonstration. Heiller v. Josephine County, 23 Or LUBA 551,

554 (1992).

The county argues ZDO 1303.09 does not apply in this
situation, but does not explain why that is so. Intervenors
argue that no violation of ZDO 1303. 09 occurred, because the
proposed findings thenselves do not constitute an ex parte
contact and intervenors' transmttal |letter does not discuss
any issue involved in the case. | ntervenors alternatively
argue any violation of ZDO 1303.09 is, at nobst, a procedural
error which provides a basis for reversal or remand only if
petitioners denonstrate their substanti al rights were
prej udi ced, whi ch petitioners have failed to do.
| ntervenors further argue ZDO 1303.09 does not gi ve
petitioners a substantial right to rebut ex parte contacts,
if those contacts do not contain new evidence.

To establish actual bias or prejudgnent on the part of
a local decision maker, petitioners have the burden of
showi ng the decision nmaker was biased or prejudged the
application and did not reach a decision by applying
rel evant standards based on the evidence and argunent

present ed. Eppi ch v. Clackamas County, 26 Or LUBA 498, 505

(1994); Heiller v. Josephine County, supra. That the

heari ngs of ficer accepted pr oposed findi ngs from

i ntervenors, and subsequently adopted those findings as his
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21
22

23
24
25
26
27

28
29

own, is insufficient to establish bias or prejudgnment. I n
addition, we do not see that petitioners' Fasano rights to
present and rebut evidence were violated, as petitioners do
not allege that intervenors' letter or proposed findings
contain new evi dence.

ORS 197.830(12) sinply provides that I f a |ocal

gover nnment wi t hdr aws a chal | enged deci si on for
reconsideration, it shall "affirm nodify or reverse its
deci sion." Nei ther ORS 197.830(12) nor OAR 661-10-021

establishes any requirenents regarding the nature of the
| ocal governnment proceedings conducted after wthdrawal.

ONRC v. City of Seaside, supra. However, we agree wth

petitioners t hat after a wi t hdr awal pur suant to
ORS 197.830(12)(b), a local governnment nust nake a new final
deci si on. Therefore, the local governnment nust follow any
applicable requirenents its own |and use regul ati ons inpose
for making such a decision.

ZDO Section 1303 governs the conduct of county hearings
of ficer proceedings. ZDO 1303.09 provides, in relevant

part:

"LIMTATIONS ON HEARI NGS OFFI CER: The Heari ngs
O ficer shall not:

"A. Communicate, directly or indirectly, with any
party or his representatives in connection
with any issue involved except upon notice
and opportunity for al | parties to
participate; [nor]

"B. Take notice of any conmmunications, reports,
staff nenoranda, or other materials prepared
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in connection with the particular case unl ess
the parties are afforded an opportunity to
contest the material so noted.

Nothing in the wording of ZDO 1303.09A |limts its
application to communications nmade prior to the closing of
the evidentiary record. Simlarly, nothing in the wording
of ZDO 1303. 09B exenpts proposed findings from the class of
"any communications, reports, staff menoranda, or other
materials prepared in connection with the particular case
ook (Enphases added.) We therefore conclude
ZDO 1303.09 is applicable to the hearings officer's
proceedi ngs after wi thdrawal of the chall enged decision, and
that it prohibits the hearings officer from receiving
communi cations fromintervenor w thout providing petitioners
an opportunity to partici pate and from considering
i ntervenors' proposed findings wthout providing petitioners
an opportunity for rebuttal.® Addi tionally, ZDO 1303.09B
prohi bits the hearings officer fromreceiving communications
from the county counsel regarding the subject proceeding
wi t hout providing petitioners an opportunity for rebuttal.

The hearings officer's acceptance of communications

6Al t hough we have previously stated that allowing the prevailing party
to submit proposed findings to the decision naker does not constitute an
i mperm ssible ex parte contact, and that there is no "right" to rebut
proposed findings, we have always qualified such statements with a phrase
such as "absent a |l ocal code provision to the contrary." Sorte v. City of
Newport, 26 O LUBA 236, 244-45 (1993); Caine v. Tillanpok County, supra
ZDO 1303.09 is a local code provision to the contrary.

Page 12



© 00 ~N oo o b~ w NP

N R R R R R R R R R R
O © O N o 0o N~ W N B O

from intervenors and the county counsel and proposed
findings fromintervenors, wthout providing petitioners an
opportunity for rebuttal, violated ZDO 1303.09. Intervenors
argue that a violation of ZDO 1303.09 is a procedural error
and, therefore, provides a basis for reversal or remand only
i f petitioners'’ subst anti al ri ghts are pr ej udi ced.
ORS 197.835(7)(a)(B). However, even if a violation of
ZDO 1303.09 is regarded as nerely a procedural error,
ZDO 1303.09 itself gives parties substantial rights to full
participation in, and opportunity to rebut mat eri al s
submtted during, a hearings officer's proceeding. Those
substantial rights afforded to petitioners by ZDO 1303.09
were prejudi ced here.

Thi s subassi gnnent of error is sustained.”’

The first assignnent of error is sustained, in part.
PRELI M NARY | SSUE

Respondents assert that 1issues petitioners seek to
raise in several of their renmaining assignments of error
have been wai ved, because they were not raised in the county

proceedi ngs, as required by ORS 197.763(1) and

7Sustaining this subassignnent of error requires us to remand the
county's decision. OAR 661-10-071(2)(c). On remand, the hearings officer
will have to reopen the |local proceedings, at |least to provide petitioners
with an opportunity to respond to intervenors' previous conmunication and
proposed findings. Consequently, we address the reminder of petitioners'
assignnments of error only to the extent they raise legal issues, the
resol ution of which could be helpful to the parties on renand.
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ORS 197.835(2).8

Petitioners argue they are entitled to raise new issues
in this appeal under ORS 197.835(2)(b), because the county's
notice of the public hearing before the hearings officer was
defective. According to petitioners, the notice of hearing
did not indicate the proceeding would include determ nations
concerning whether a protected nonconform ng use exists on
the subject property and the extent of any such
nonconf orm ng use.

ORS 197.763(3)(a) requires a local governnent's notice
of an initial quasi-judicial |land use hearing to "[e]xplain

the nature of the application and the proposed use or uses

B8ORS 197.763(1) provides, in relevant part:

"An issue which may be the basis for an appeal to [LUBA] shal
be raised not Ilater than the close of the record at or
following the final evidentiary hearing on the proposal before
the 1local governnent. Such issues shall be raised with
sufficient specificity so as to afford the [local governnent
deci sion neker], and the parties an adequate opportunity to
respond to each issue."

ORS 197.835(2) provides, in relevant part:

"Issues [raised before LUBA] shall be linmted to those raised
by any participant before the |ocal hearings body as provided
in ORS 197.763. A petitioner nmay raise new issues [hbefore
LUBA] if:

"(a) The local governnent failed to foll ow the requirenents of
ORS 197.763; or

"(b) The local governnent nmade a | and use decision * * * which
is different fromthe proposal described in the notice to
such a degree that the notice of the proposed action did
not reasonably describe the local government's fina
action."
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whi ch could be authorized." ORS 197.835(2)(a) allows us to
consi der issues raised by petitioners, regardl ess of whether
they were raised below, if the |ocal governnent's notice did
not comply W th ORS 197.763(3)(a). Simlarly,
ORS 197.835(2)(b) allows us to consider issues raised by
petitioners, regardless of whether they were raised bel ow,
if the | ocal governnment's "notice of the proposed action did
not reasonably describe the |ocal governnent's final
action."

Here, the county's notice of the hearings officer's
Sept enber 8, 1993 hearing stated the  "Subject” was
"Expansi on of a Nonconform ng Use." Record 268. The notice
also stated the "Proposal" was an appeal of county "staff
approval of the expansion of the existing mobile home park
which is a Nonconform ng Use." (Enphases added.)

As denonstrated by the quoted provisions, the county's
hearing notice suggests the county had already determ ned
t hat the existing nmobile home park qualifies as a
nonconform ng use, and that the only issue to be addressed
in the subject proceeding is whether to approve an expansion
of the existing nonconform ng use. In fact, the county had
not previously determ ned whether there is a protected

nonconform ng use of the subject property and, if so, the
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nature and extent of that nonconform ng use.® The county's
final decision concerning intervenors' proposal includes a
determ nation that a nonconformng use of the subject
property exists, as well as approval for expansion of the
nonconf orm ng use.

We agree with petitioners that the county's notice of
hearing failed to adequately describe the nature of the
application and the wuses which could be authorized, as
required by ORS 197.763(3)(a), and failed to reasonably
descri be t he county's final action pur suant to
ORS 197.835(2)(b). Either of these deficiencies in the
hearing notice neans that petitioners nmay raise issues in
this appeal regardl ess of whether they were raised bel ow
| NTRODUCTI ON TO REMAI NI NG ASSI GNVENTS OF ERROR

In determ ning whether to approve a proposed use of
property as an alteration of a nonconform ng use, where the
| ocal governnent has not previously determned that a
nonconf orm ng use exists, there are generally four inquiries

that the local governnent nust nake. Cf. Spurgin .

Josephi ne County, O LUBA  (LUBA no. 94- 087

Decenber 8, 1994), slip op 4-5 (determning whether an
exi sting use of property may continue as a nonconformng

use). First, did the use lawfully exist at the tine the

9As is explained in nore detail below, such deternminations nust be made
before the county can determ ne whether to allow an expansion of any
exi sting nonconform ng use.
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zoning which first made the wuse unlawful was applied?
Second, what was the nature and extent of the use at the
time it became nonconformng? Third, if the use lawfully
existed at the tinme restrictive zoning was applied, has the
use been discontinued or abandoned such that the right to
continue the use or that part of the use as a nonconformng
use was |lost? Fourth, to the extent the proposed use
constitutes an alteration of the lawfully established
nonconf orm ng use, structure or physical inprovenents, does
t hat alteration conply wth the standards governing

alteration of nonconform ng uses?10

10The statutory provisions governing county decisions concerning
continuation, discontinuation, replacenent and alteration of nonconform ng
uses are set out in ORS 215.130(5) through (9) as foll ows:

"(5) The lawful use of any building, structure or land at the
time of the -enactment or anendnent of any zoning
ordi nance or regulation nmay be continued. Alteration of
any such use nmay be pernitted to reasonably continue the
use. Alteration of any such use shall be permtted when
necessary to conply with any lawful requirement for
alteration in the use. A change of ownership or
occupancy shall be pernmitted.

"(6) Restoration or replacenent of any use described in
subsection (5) of this section nay be pernmitted when
restoration is made necessary by fire, or other casualty
or natural disaster. Restoration or replacenent shall be
commenced within one year from the occurrence of the
fire, casualty or natural disaster.

"(7) Any use described in subsection (5) of this section may
not be resumed after a period of interruption or
abandonnent unless the resumed use conforns with the
requi renents of zoni ng or di nances or regul ati ons
applicable at the tine of the proposed resunption.
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As expl ained below, we agree with petitioners that the
county's findings are inadequate to answer the second of the
above inquiries. Because the county failed to adequately
establish the nature and extent of the nonconform ng use at
the time it becanme nonconformng, and this determ nation is
an essential starting point for answering the third and
fourth inquiries, we do not address several assignnents of
error made by petitioners concerning the adequacy of the
county's response to the third and fourth inquiries.

FOURTH ASSI GNMENT OF ERROR

Petitioners cont end t he county's determ nati on
regarding the existence of a nonconformng use of the
subj ect property for a mobile honme park viol ates
"petitioners' right of procedural due process under the 5th
Amendnent of the United States Constitution."”™ Petition for
Revi ew 24. Petitioners argue the county has no "clear and

precise" standards for nmaking such a determ nation and,

"(8) Any proposal for the alteration of a use under subsection
(5) of this section, except an alteration necessary to
conmply with a lawful requirenent, for the restoration or
repl acenent of a use under subsection (6) of this section
or for the resunption of a use under subsection (7) of
this section shall be subject to the provisions of
ORS 215. 416.

"(9) As used in this section, 'alteration' of a nonconforning
use incl udes:

"(a) A change in the use of no greater adverse inpact to
t he nei ghborhood; and

"(b) A change in the structure or physical inprovenents
of no greater adverse inpact to the nei ghborhood."
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therefore, its determ nation is "arbitrary and capricious.”

Id. Petitioners further conplain they were not provided "a
clear and precise process for effectively submtting proof
and argunents contesting [the county's determ nation that a
nonconform ng use exists]." Id. Finally, petitioners
contend the county's proceeding was not conducted as a
"contested case" under ORS 215. 402, as required by
ORS 215.130(8) for alterations of nonconform ng uses, and
petitioners were handi capped because they did not understand
t he process used by the county. 1?1

I ntervenors argue that petitioners' constitutional

argunments are insufficiently developed to warrant review.

Joyce v. Miltnomah County, 23 Or LUBA 116, 118, aff'd 114

O App 244 (1992). We agree. We have repeatedly held that
we wll not consider clainms of constitutional violations
where the parties raising such clainms do not supply | egal

argunment in support of the claims. Perry v. Yamhill County,

26 Or LUBA 73, 77 (1993); Joyce v. Miltnomah County, supra;

Van Sant v. Yanmhill County, 17 O LUBA 563, 566 (1989);

Mobi |l e Crushi ng Conpany v. Lane County, 11 Or LUBA 173, 182

1lpetitioners also conplain the ZDO provides insufficient guidance with
regard to what regulations, other than the provisions of ZDO 1206.06
("Alterations and Changes"), apply to the alteration of a nonconforning
use. However, as petitioners concede that ZDO 1206.06 establishes
standards for the alteration of a nonconformng use, petitioners do not
contend the county has no standards for approving alterations to a
nonconform ng use. Under another assignment of error, petitioners contend
the county erred by not applying particular ZDO provisions, in addition to
ZDO 1206.06, in approving the alteration of a nonconform ng use. e
address those argunents infra.
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(1984) .

Regarding petitioners' statutory argunent, petitioners
fail to identify specific statutory provisions applicable to
"contested cases," as defined in ORS 215.402, wth which
they contend the county's proceeding did not conply.
However, petitioners do nmake a focused argunent that the
county lacks standards in its regulations to govern its
determ nati on concerning the existence of a nonconformng
use of the subject property. W therefore consider whether
the county's determ nation that a nonconform ng use of the
subject property exists conplies with the requirenment of
ORS 215.416(8) that "[a]pproval or denial of a permt
application shall be based on standards and criteria which
shall be set forth in the zoning ordinance or other
appropriate ordi nance or regulation of the county."12

ORS 215.130(5) provides that "[t]he |awful use of any
bui l di ng, structure or land at the time of the enactnent or
amendnent of any zoning ordinance or regulation may be
conti nued. " It is this right to continue a lawfully
established use that is generally described as the protected
"nonconform ng use" right, although ORS 215.130(5) does not

use or define the term "nonconform ng use." However, ZDO

12A county determination concerning the existence of a nonconformng use
is a "permt," as defined in ORS 215.402(4). Koming v. Gant County, 20
Or LUBA 481, 492-93 (1990); see Pienovi v. City of Canby, 16 O LUBA 604
606 (1988) (city determ nation concerning existence of nonconform ng use is
"permt" under parallel definition in ORS 227.160(2)).
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Section 202 defines "nonconform ng use" as follows:

"A dwelling, structure or use which was legally
established prior to the adoption of any provision
of this ordinance wth which the building,
structure or use does not conply."

Addi tionally, ZDO 1206. 01 ("Status") provi des a
"nonconformng wuse may be continued although not in
conformty with the regulations for the zone in which the
use is located."13

The county argues that the above ZDO provisions
constitute sufficient |egal standards on which it may base a
determ nation concerning the existence of a protected
nonconf orm ng use right. The county further argues that it
is not required to codify in its zoning ordinance all the
fine points of nonconform ng use case |aw established in
deci sions of the Oregon appellate courts.

The Oregon Court of Appeals has recently explained that
it does not construe ORS 227.173(1) (the provision parallel
to ORS 215.416(8) applicable to cities) "to require
standards and criteria to be set forth in an ordi nance with

a level of specificity that states which standards are

applicable to all particular circunstances and how they
m ght apply." (Enphasis in original.) BCT Partnership v.
City of Portland, 130 O App 271, 276, ___ P2d __ (1994).

137DO Section 1206 ("Nonconforming Use") includes additional provisions
i mpl enenting ORS 215.130(5) through (9) with regard to the discontinuation,
restoration, replacenent, maintenance and alteration of nonconfornm ng uses.
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The court concluded that, "if an ordinance contains
provi sions that can reasonably be interpreted and expl ai ned
as enbodying the standards and criteria applicable to the
particular decision, it 1is specific enough to satisfy
ORS 227.173." |d.

We see no reason to construe ORS 215.416(8) to require
any nore specificity in standards and criteria than is
required by the simlarly-wrded ORS 227.173(1). The

ZDO 202 definition of "nonconform ng use," together with the
provision of ZDO 1206.01 stating that a "nonconform ng use
may be continued,"” enbody the standards applicable to
determ ning the existence of a protected nonconform ng use
right sufficiently to satisfy ORS 215.416(8). The county
may properly base its determ nation concerning the existence
of a nonconform ng use of the subject property on these ZDO
provi si ons. We also agree with the county that it may
consi der relevant |egal principles concerning the existence
of nonconform ng uses that are set out in the opinions of
the Oregon appellate courts and this Board, wthout having
to adopt such principles as county regul ati ons.

The fourth assignment of error is denied.
SECOND, THI RD AND NI NTH ASSI GNMENTS OF ERROR

As we understand it, petitioners do not dispute that at
some point prior to 1967, a nobile hone park had been

lawfully established on the subject property. However,

petitioners do contend the record does not contain

Page 22



© 00 ~N oo o b~ w NP

I T e = Y =Y =
o 0 A~ W N B O

substantial evidence to support a determ nation that the
subject property was wused as a nobile honme park on
Decenber 14, 1967, when restrictive zoning was first
applied. 14 In addition, petitioners contend the county's
findings are inadequate to establish the nature and extent
of any nobile hone park use in existence on the subject
property when retrictive zoning was first applied.1%
Petitioners specifically argue the challenged findings
are conflicting with regard to the nunber of nobile hone
units existing at the tinme the nobile home park becane
nonconf or m ng. Petitioners also argue the findings fail to
address the issue of whether the entire nobile home park in
exi stence at the tinme the use becane nonconform ng was
| ocated on the subject 2.93 acres. 16 Finally, petitioners
argue the findings fail to establish whether in 1967, when

the restrictive zoning was applied, the subject property was

14This evidentiary challenge is inextricably intertwined with the
evidentiary chall enge described in n 15. W do not address either.

15petitioners also contend the record does not contain substantial
evidence to support a determination concerning the nature and extent of
such nobile home park use. However, because the county's determ nation of
the nature and extent of the nonconfornmng use existing in 1967 is
i nadequate, as explained in the text, there is no point in reviewing the
adequacy of the record to support that determn nation.

16petitioners contend there is evidence in the record that the nobile
home park use in existence in 1967, when restrictive zoning was first
applied, included nobile honmes |ocated on other property, in addition to
the subject 2.93 acres. Record 42. Petitioners argue that use of property
other than the subject 2.93 acres cannot establish a protected right to
nonconform ng use of the 2.93 acres.
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used by recreational vehicles (RVs). According to
petitioners, the ZDO regulates RV facilities as a type of
use separate and distinct from nobile hone/trailer parks
and, therefore, there can be a nonconformng use of the
subj ect property as an RV facility only if it was used as an
RV facility in 1967, when restrictive zoning was applied. 7
Af ter a | ocal gover nnent det er m nes t hat a
nonconform ng use was |awfully established, it nust identify

t he nature and extent of the nonconform ng use. See Hendgen

v. Clackamas County, 23 Or LUBA 285, 287, rev'd on other

grounds 115 O App 117 (1992); Warner v. Clackams County,

22 Or LUBA 220, 227 (1991), aff'd 111 O App 11 (1992);
Smith v. Lane County, 21 O LUBA 228, 237 (1991); City of

Corvallis v. Benton County, 16 O LUBA 488, 497 (1988).

This requirenent is inportant because the protected right to
continue a nonconformng use is a right to continue the
nature and extent of use that existed at the tinme the use

becane nonconform ng. Polk County v. Martin, 292 Or 69, 366

P2d 952 (1981); Spurgin v. Josephine County, supra, slip op

at 9-10. Additionally, we note it is the proponents of a
nonconf orm ng use that have the burden of producing evidence

from which a |ocal governnent can nmake an adequate

17Under the ZDO, an RV facility is a type of "service recreational
facility," which is listed as a conditional use under the current HR zoning
of the property. ZDO 312. 05(6). According to petitioners, if no
nonconform ng use of the subject property as an RV facility exists, the
proposed use of the subject property as an RV facility can be approved only
if the standards of ZDO 813.01D for RV canping facilities are net.
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determ nation of the nature and extent of the nonconform ng

use. Warner v. Clackamas County, 25 Or LUBA 82, 86 (1993).

As we explained in Spurgin, supra, slip op at 10-11:

"[A] county has sone flexibility in the manner and
precision with which it describes the scope and
nature of a nonconform ng use. However, [a]
county may not, by means of an i nprecise
description of the scope and nature of the
nonconform ng use, authorize de facto alteration
or expansion of the nonconform ng use. At a
m ni mum the description of the scope and nature
of the nonconform ng use nust be sufficient to
avoid inproperly limting the right to continue
that use or inproperly allowing an alteration or
expansi on  of t he nonconf orm ng use w thout
subjecting the alteration or expansion to any
st andar ds whi ch restrict al terations or
expansions." (Footnote omtted.)

Under ORS 215.130(9) and ZDO 1206.06A(2), an alteration

of a nonconformng use nay be allowed only if it has "no
greater adverse inpact on the neighborhood."1® Therefore

in this case, the county's description of the nature and
extent of the nonconform ng use nust be specific enough to
provi de an adequate basis for determ ning which aspects of
i ntervenors' proposal constitute an alteration of the
nonconform ng use and for conparing the inpacts of the
proposal to the inpacts of +the nonconform ng use that

i ntervenors have a right to continue.

Wth regard to identifying the nature and scope of the

18An alteration of a nonconforming use may include expansion of the
nonconform ng use, provided the "no greater adverse inpacts" standard of
ORS 215.130(9) is satisfied. Gbson v. Deschutes County, 17 O LUBA 692,
702 (1989).
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nonconf orm ng use, the chall enged deci sion states:

"This record est abl i shes t hat a | awf ul
nonconform ng use was established on the subject
property for t he operati on of a nobi | e
hone/trailer house and RV park at the tinme of
restrictive zoning on Decenber 14, 1967. ok ok

Al t hough the record does not clearly establish the
exact number of nobile hones, trailer homes or RVs
which were on the property on Decenber 14, 1967,
there is substantial evidence that there were a
significant nunber of those wunits, up to 28."
(Enphasi s added.) Record 405-06.

However, the decision al so states:

Rk Al t hough the Hearings Oficer cannot
determne wth certainty the nunber of npobile
homes/trailer houses and RV units which were on
the property at the tinme of restrictive zoning,
t hat nunber would have been between 10 to 20
units. * * * " (Enphasis added.) Record 407.

Read together, the above findings state there were
somewhere between 10 and 28 mobile hones, trailers and RVs
on the subject property at the time the use becane
nonconf or m ng. We agree with petitioners that this is an
insufficient description of the nature and extent of the
nonconform ng use. Although absolute precision with regard
to the nunmber of units on the property when the use becane
nonconform ng may not be required, a range of 10 to 28 units
clearly provides an inadequate basis for defining the
paranmeters of the protected nonconform ng use right.

Addi tionally, we agree with petitioners that under the
ZDO, mobile honme/trailer parks and RV facilities are
separate and distinct uses. Any determ nation that the

subj ect property was used as both a nobile honme/trailer park
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and RV facility at the time restrictive zoning was applied
nmust include determnations regarding the extent the
property was used for each use. The county cannot sinply
determ ne use in ternms of a total nunber of interchangeable
nmobil e honme/trailer/RV wunits. Also, to the extent the
evidence in the record raises an issue concerning whether
any nobile home/trailer park and RV facility existing when
restrictive zoning was applied occupied | and other than the
subject 2.93 acres, the county nust address this issue in
its findings. Use of property other than the subject
2.93 acres as part of a nonconform ng nobile honme park would
not establish a right to <continue the part of the
nonconform ng use |ocated on other property on the subject
2.93 acres.

The second, third and ninth assignnents of error are
sust ai ned.
SEVENTH ASSI GNMENT OF ERROR

ZDO Section 825 is entitled "Mbile Home and Trailer
Parks." ZDO 825.01J provides:

"No unit enlargenments or expansions of any trailer
or nobile home park shall be permtted unless the
existing one is made to conform substantially with
all the requirenents for new construction for such
an establishnment.”

Wth regard to the applicability of ZDO Section 825, the
findings state:

"The sol e criterion for al teration of a
nonconformng wuse 1is the ZDO criteria [sic]
applicable to alteration of nonconform ng uses.
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ZDO [ Section] 825 applies to new nobile home and
trailer parks, not nonconform ng uses. O herw se,
ZDO 1206. 06 woul d be unnecessary."” Record 417-18.

Petitioners argue the hearings officer's interpretation
regardi ng t he applicability of ZDO Section 825 i's
unreasonabl e because it is contrary to the express | anguage
of ZDO 825.01J stating that expansion of an existing nobile
home/trailer park is not allowed unless the existing park is
brought into conpliance with the requirements for a new
par k. Petitioners further argue t hat recogni zi ng
ZDO Section 825 as applicable to the proposal would not neke
ZDO 1206. 06 usel ess, because there are many nonconform ng
uses ot her than nmobile honme/trailer parks.

Respondents point out the challenged decision also
contains the followng findings relevant to this issue:

"* * *  The Hearings O ficer takes official notice
of ZDO 1201. 01, which provides '[a]ll applications
* * * for alteration of a nonconform ng use shal
be evaluated under the specific criteria |isted
within this Ordinance.’ [T]his section [nmeans]
that the application is judged exclusively by the
criteria in ZDO 1206. 06(A) .

"Moreover ZDO [Section 825] applies to new uses.
If an alteration to a nonconform ng use had to
conply with [this section], there would be no need
to conmply with ZDO 1206. 06(A) . * ok ox
Record 417.

Respondents argue that if a request to enlarge or expand a
nonconformng nobile hone park had to conply wth the
requi rement of ZDO 825.01J to bring the nobile home park

into conpliance wth the requirements of the ZzZDO for
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1 establishnment of a new nobile hone park, the requirenents
2 for altering such a nonconformng use under ZDO 1206.06
3 would be mde a nullity. Respondents contend it

4 reasonable to interpret the ZDO as making ZDO 1206.06 the
5 only criterion applicable to alteration of a nonconform ng
6 nobile honme park, even if ZDO 825.01J does not specifically
7 include the words "except for alteration of a nonconform ng
8 use."

9 Under Gage v. City of Portland, 319 Or 308, 316-17,

10 P2d _ (1994), and Watson v. Clackamas County, 129 O App
11 428, 431-32, _ P2d __ (1994), we are not required

12 defer to interpretations of |ocal enactnments by a decision
13 maker other than the |ocal governing body. When revi ew ng
14 an interpretation of a local enactnent by a hearings
15 officer, our acceptance or rejection of the interpretation
16 is determned solely by whether the interpretation is right
17 or wong. McCoy v. Linn County, 90 Or App 271, 275-76,
18 P2d 323 (1988); Gage v. City of Portland, O LUBA
19 (LUBA No. 93-030, Novenber 23, 1994), slip op 5.
20 The heari ngs officer's I nterpretation t hat
21 ZDO Section 825 does not apply to nobile honme/trail er parks
22 that are nonconform ng uses is reasonable, except wth
23 regard to ZDO 825.01J, quoted above. By its express terns,
24 ZDO 825.01J applies to "unit enlargenents and expansi ons”
25 existing nobile hone/trailer parks, where the existing park
26 does not "substantially" conform to the applicable
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requi renents for establishnment of a new nobile hone/trailer
par k. As expl ained above, ZDO 202 defines "nonconform ng

use" as a use "which was legally established prior to the

adoption of any provision of this ordinance with which the

buil di ng, structure or use does not conply." (Enphasi s
added.) Therefore, provided it was legally established, an
exi sting nobile honme/trailer park that does not conmply with
ZDO requirenents applicable to establishment of a new nobile
honme/trailer park is, by definition, a nonconform ng use.
If ZDO 825.01J does not apply to nonconformng nobile
honme/trailer parks, it is a nullity.

On the other hand, iif ZDO 825.01J does apply to
nonconf or m ng nmobi | e hone/trail er par ks, ZDO 1206. 06
(governing alterations of nonconformng uses) is not a
nullity. At a mninum ZDO 1206.06 would continue to apply
to alterations of nonconformng uses other than nobile
hones/trailer parks, and to alterations of nonconform ng
mobi |l e home/trailer parks that are not "unit enlargenents or
expansi ons. " ZDO 1201.01, which was relied on by the
heari ngs officer as a basis for determ ning that the subject
application is governed solely by ZDO 1206. 06, sinply states
that a nunber of different types of applications (e.g., zone
changes, conditional uses, variances, as well as alterations
of nonconform ng wuses) "shall be evaluated under the

specific criteria listed within this Odinance," i.e. the

ZDO. It does not identify which provisions in the ZDO are
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specific criteria for a particular type of application.

Based on the above, we conclude it is unreasonable to
interpret ZDO 825.01J to be inapplicable to nonconform ng
mobi |l e honme/trail er parks. However, there may be a nunber
of reasonable ways in which ZDO 825.01J could be interpreted
to apply to nonconformng nobile hone/trailer parks. For
instance, interpreting and applying ZDO 825.01J in the
context of the subject application may require additional
interpretation and application of ternms in ZDO 825.01J, such
as "unit enl ar genent and expansi on" or "conform
substantially." Because the challenged decision nust be
remanded in any case, we believe it is the county that
should interpret and apply ZDO 825.01J to the subject
application in the first instance.

The seventh assignnment of error is sustained.

The county's decision is remanded.
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