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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

KEVIN J. McNAMARA, RON LAY, ALOCHA )
LAY, ALLI SON VALERI O, and MAURI ZI O )
VALERI O, )
)
Petitioners, )
)
VS. )
) LUBA No. 94-134
UNI ON COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
ROBERT BENNETT and JEAN BENNETT, )
)
| nt ervenor s- Respondent. )

Appeal from Uni on County.

Timothy J. Serconbe, Portland, filed the petition for
revi ew. Wth him on the brief was Preston Gates & Ellis.
John Nel son argued on behal f of petitioners.

No appearance by respondent.

Robert L. Bennett, Baker City, filed the response brief
and argued on his own behal f.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLINGTON,
Referee, participated in the decision.

REMANDED 12/ 09/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a board of county comm ssioners'
deci si on approving a mnor partition.
MOTI ON TO | NTERVENE

Robert Bennett and Jean Bennett, the applicants bel ow,
nmove to intervene in this proceeding on the side of
respondent. There is no opposition to the motion, and it is
al | owed.
FACTS

The subject parcel is approximately 143 acres in size.
State Hi ghway 203 adjoins the subject property to the north
and west. Approxinmately 103 acres of the subject parcel are
within a "built and commtted" Statew de Planning Goal 3
(Agricultural Land) exception area and are zoned Rural
Center (R-2). The remaining 40 acres are located in the
sout heastern corner of the parcel. These 40 acres are
designated for farmuse in the county conprehensive plan and
zoned Agricultural Gazing (A-2).

| ntervenors propose to divide the subject parcel into
three parcels. Two new, undevel oped R-2 zoned parcels, 1.42
and 2.38 acres in size, wuld be created from the
nort heastern corner of the parent parcel, between Hi ghway
203 and an irrigation ditch that traverses the parent
parcel . The remaining parcel would be approximtely 139

acres in size and include the A-2 zoned part of the property
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and the former Pondosa MII| and townsite. Exi sting uses on
this parcel "include the Pondosa Store in the old hotel and
several accessory structures." Record 5.

After a public hearing, the county planning conm ssion
approved i ntervenors' application. Petitioners appeal ed the
pl anni ng comm ssion decision to the board of comm ssioners.
On June 1, 1994, the board of comm ssioners held a public
hearing on the application and left the record open unti
June 10, 1993 for receipt of witten testinony. On June 3,
1994, the nenbers of the board of conm ssioners and the
county planning director conducted a site view of the
subj ect property. Record 9. On June 15, 1994, the board of
conm ssioners deliberated on this matter and adopted a
tentative oral decision to deny petitioners' appeal and
approve the proposed partition. On July 6, 1994, the board
of comm ssioners adopted its final witten decision
approving the partition.

THI RD ASSI GNVENT OF ERROR

Petitioners contend the county comm ssioners failed to
di scl ose the content of the observations made during their
site visit. Petitioners argue such observations constitute
evidence that nust be placed on the record. Petitioners
further argue that remand is required because they were not

given an opportunity to rebut any information obtained by
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t he decision makers during the site view 1

In Angel v. City of Portland, 21 Or LUBA 1, 8-9 (1991),

we expl ai ned:

"Petitioner has a right to rebut evidence placed
bef ore t he | ocal deci si on maker in a
quasi -judicial land wuse proceeding. Fasano .
Washi ngton Co. Comm, [264 O 574, 507 P2d 23
(1973)]; Lower Lake Subcommittee v. Klamath
County, 3 O LUBA 55, 59 (1981). This right
extends to requiring disclosure of and opportunity
to rebut the substance of * * * personal site
observations by the |ocal decision nmaker. * ok
Jessel v. Lincoln County, 14 O LUBA 376, 381
(1986); Friends of Benton Cty v. Benton Cty, 3
Or LUBA 165, 173 (1981).

"[Aln uncontroverted allegation that a party was
provi ded no opportunity to rebut [evidence placed
bef ore t he deci si on maker t hr ough site
observati ons] IS sufficient to denonstrate
prejudice to that party's substantial rights.
* * *  (Enphasis in original; footnote omtted.)

The county comm ssioners conducted a site view w thout
notification to the parties. The fact the site view
occurred was disclosed after the evidentiary record in this
matter was closed, during the board of comi ssioners’
June 15, 1994 deliberations. The county conmm ssioners
failed to place on the record the substance of their site

observations and failed to provide petitioners and other

lpetitioners also inply that the county conmissioners' site view
constitutes an ex parte contact subject to the disclosure and rebuttal
requi renents of ORS 215.422(3). However, petitioners do not contend the
comi ssioners' site view involved communication with anyone other than a
county staff nmenber, so we do not see that the site visit constituted an
ex parte contact.
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parties any opportunity to r ebut this evi dence.
Accordingly, the county commtted procedural errors that
prej udi ced petitioners' subst anti al ri ghts.
ORS 197.835(7) (a)(B).

The third assignment of error is sustained.?
FI RST ASSI GNMENT OF ERROR

Uni on County Zoni ng, Partition and Subdi vi si on
Ordi nance (ZPSO) 26.03 ("Decision of Partition Approval")
provides that a tentative partition plan "shall be approved
if it satisfies the [provisions of ZPSO Articles 25.00 and
26.00 * * * " ZPSO 25.03.2 ("Initiation of Partition or
Subdi vi si on Procedures") provides, in relevant part:

"Partitioning or subdivision procedures may be
initiated if the developer determ nes [sic] that
hi s proposal can satisfy the foll ow ng:

"A. It is in accord with the area Land Use Pl an
and Zoni ng requirenents.

"B. It is suitable for partitioning, and does not
materially alter the stability of the overall
| and use pattern of the area, nor initiate or

encour age a pattern of devel opnent
inconpatible with existing area uses. I n
det er m ni ng suitability t he foll ow ng

policies shall be recognized:

"(1) That access and provisions for water

2Sustaining this assignment of error requires us to remand the county's

deci si on. OAR 661-10-071(2)(c). On renand, the board of conm ssioners
will have to reopen the evidentiary record for receipt of at |east the
substance of the conmi ssioners' site observations and rebuttal evidence
from the parties. Consequently, we address the renmninder of petitioners'

assignments of error only to the extent they raise non-evidentiary |ega
i ssues, the resolution of which could be helpful to the parties on renand.
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1 supply, sewage di sposal , schoo

2 capacity, fire protection, surveying,

3 and possibly other requirements nust be

4 sati sfi ed.

5 "(2) That the devel opnent does not seriously

6 interfere with accepted farmng, tinber

7 production, and rangeland practices in

8 areas affected by the proposal; and that

9 it is inmportant to protect both the
10 econom c and soci al Integrity of
11 farm and, tinberland and rangeland in
12 order to mai nt ai n or i nprove the
13 econom ¢ base and the quality of |iving
14 important to residents of Union County.
15 "(3) That the proposal is consistent with the
16 need to mnim ze fl ood damage. "
17 In addition, ZPSO 25.03.1B provides that ten |listed
18 "factors" "will be considered to determine suitability of

19 the proposal."s
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3The factors listed in ZPSO 25.03. 1B are:

"(1) Land Use Plan and Zoni ng provisions.

"(2) Initial and potential future devel opnent of the area.

"(3) Initial and potential future area street design and
rel ated requirenents.

"(4) Sewage di sposal and water supply provisions.

"(5) Phone and electrical service availability.

"(6) Fire protection requirenents.

"(7) Schoo

district service capability.

"(8) Protection of agriculture, ti mber producti on, and
rangel and areas.

"(9) Developnment I|inmtations, e.g., flooding, |andslides
seasonal access, etc.
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Petitioners contend the county findings addressing

ZPSO 25.03. 1B and . 2B fail to provi de necessary
i nterpretations of t hese approval criteria and are
i nperm ssibly concl usory. Petitioners also contend the

county failed to adopt any findings on certain critical

i ssues, such as:

"* * * the adequacy of the water supply in the
area, the needed level of fire protection, the
capacity of the local schools, the accepted farm
and forest practices in the areas affected by the

proposal, and the effect of +the proposed and
potential devel opnent on these practices and the
economic and social integrity of the farnl and,
timberland and rangeland in the area.” Petition

for Review 12.
Petitioners further argue the county failed to determ ne the
"overall land use pattern of the area" or what constitutes a
material alteration of that pattern

The challenged decision lists ZPSO 25.03.1 and .2 in
its "Criteria" section. Record 3-4. The decision includes
findings concerning each of the 10 "factors" Ilisted in
ZPSO 25.03.1B. Record 6-7. However, sonme of these findings
are not responsive to the ZPSO factors. For instance, the
finding for ZPSO 25.03.1B(7) (school district service
capability) sinply states "[t]he property is in Baker County
School District No. 5J." Record 6. It says nothing about
the capability of the school district to serve the proposed

devel opnment . Perhaps nmore inportantly, nothing in the

"(10) Other information as may be pertinent."
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findings explains how the facts found concerning the 10
factors relate to determning the "suitability of the
proposal” for partitioning, which is also required by
ZPSO 25. 03. 2B

In addition, the findings addressing ZPSO 25.03.2B
concern only that section's requirement that the proposed

partition "not materially alter the stability of the I|and
use pattern of the area." Record 7. They do not address
the requirements of ZPSO 25.03.2B that the ©parcel be
"suitable for partitioning,” or that the proposed partition
not "initiate or encourage a pattern of devel opnent
i nconpatible with existing area uses." Al so, the findings
do not address the three "policies”" which ZPSO 25.03.2B
states "shall be recognized" "in determning suitability,"”
or interpret ZPSO 25.03.2B with regard to what role these
policies serve in mnmaking the suitability determnation
required by that section.

Finally, we agree with petitioners that the findings

addressing the "stability" provision of ZPSO 25.03.2B are

i nadequat e because they fail to identify the "overall I|and
use pattern in the area.” Rather, the findings sinply state
there are "other small parcels in the area.” Record 7.

| dentifying the area to be considered and the overall |and

use pattern of that area are prerequisites to determning
whet her the proposed partition wll materially alter the

stability of that pattern. See DLCD v. Curry County, 24
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Or LUBA 200, 203 (1992); Sweeten v. Clackamas County, 17

Or LUBA 1234, 1245-46 (1989).

The second assi gnnent of error is sustained.
FI RST ASSI GNMENT OF ERROR

Petitioners challenge the evidentiary support for the
county's deci sion. Because our resolution of the third
assignment of error requires that the evidentiary record of
the county proceeding be reopened on remand, we do not
address this assignnment.

The county's decision is remnded.
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