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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JOHN SPATHAS, PATRI ClI A SPATHAS, )
and NORTHGATE LI THO PRI NT, I NC., )

Petitioners,

VS.
LUBA No. 94-155
CI TY OF PORTLAND
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
HARLEY R. JONES and DI ANE
REBAGLI ATI ,
| nt ervenor s- Respondent. )

Appeal from City of Portl and.
Charles C. Erwin, Portland, filed the petition for
review and argued on behal f of petitioners.

Frank Hudson, Deputy City Attorney, Portland, filed a
response brief and argued on behalf of respondent.

Jeffrey L. Kleinman, Portland, filed a response brief
and argued on behalf of intervenor-respondent Jones.

Di ane Rebagliati, Portland, represented herself.

SHERTON, Referee; KELLINGTON, Referee, participated in
t he deci sion.

HOLSTUN, Chief Referee, dissenting.
REMANDED 12/ 05/ 94

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a city hearings officer's decision
denyi ng nonconform ng use status to petitioner Northgate
Litho Print, Inc. (hereafter Northgate), a lithography and
printing business.

MOTI ONS TO | NTERVENE

Harl ey R Jones and Di ane Rebagliati nove to intervene
in this proceeding on the side of respondent. There is no
objection to the notions, and they are all owed.

FACTS

The subject property is owned by petitioners Spathas
and is located on the east side of NE 57th Avenue, between
NE Frenont and NE MIton Streets. The subject property is
currently zoned Neighborhood Comrercial 2 (CN2) and is
devel oped with a two-story building containing residential
units on the second floor and commercial uses on the main
floor. Petitioner Northgate occupies the north end of the
first floor of this building. Petitioner Northgate's office
entrance is on NE 57th Avenue and its | oading entrance is on
NE MIton Street.

To the south of the subject property is other property
zoned for and devel oped with comercial uses. To the west
of the subject property is the Rose City Cenetery. Property
to the north and east of the subject property is zoned

Mul ti-Dwelling Residential (R2). The lots to the north,
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across SE MIton Street, are undevel oped; one is used to
provi de accessory parking for the subject property. The | oot
adj oi ning the subject property to the east is developed with
two dwellings. These dwellings are separated from the
bui |l di ng on the subject property by less than five feet.

The use of the subject property for a |ithography and
printing business began in 1963 and has continued to the
present. In 1963 the subject property was outside city
limts, in unincorporated Miultnomah County. On Decenber 12,
1985, the subject property was annexed to the city. At the
time of annexation, the property was subject to the county's
Retail Comercial (C3) zone. Either at the tine of
annexation or within two years thereafter, the zoning of the
subj ect property was changed to the city's General
Commercial (C2) zone and Site Review (sr) overlay zone.!l
The C2 zone |lists seven groups of wuses as "permtted.”
Group 5 includes "[p]rinting, |ithographing, or publishing."
Portland City Code (PCC) 33.42.020(f)(25).2 PCC 33.42.030
("Limtations on Use") provides the followng with regard to

Groups 1 through 6 in the C2 zone:

1 ntervenor-respondent Jones (hereafter i ntervenor) contends the
rezoning to C2 was acconplished by Ordi nance No. 160061 on August 26, 1987.
The challenged decision states the rezoning occurred at the time of
annexati on. Record 45. VWhet her the rezoning occurred on Decenber 12
1985 or August 26, 1987 does not affect our disposition of this appeal

2Nl citations to provisions of the C2 district are to the PCC as
codified in 1986.
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"Any uses and operations objectionable due to
unsi ghtliness, odor, dust, snmoke, noise, glare,
heat, vibration, and other siml|ar causes shall be
prohi bited."” PCC 33.42.030(a).

On January 1, 1991, the zoning of the subject property
was changed to its current CN2 designation. There is no
di spute that Northgate's |ithography and printing business
is not allowed in the CN2 zone. On March 15, 1994, after a
code enforcenent proceeding was initiated against them
petitioners applied to the city for a determ nation of
whet her the existing l|ithography and printing business has
nonconform ng use status.3 The planning bureau detern ned
petitioners failed to establish that the business has
nonconform ng use status, and petitioners appealed to the
city hearings officer. After a public hearing, the hearings
officer denied petitioners' application. This appea
fol | oned.

DECI SI ON
PCC 33.258.075 ("Determ nation of Legal Nonconformn ng

St at us Revi ew") est abl i shes a process for city

3Whet her petitioners' application includes a request for an expansion of
a nonconform ng use, as stated in the challenged decision at Record 4, is a
matter of dispute between the parties. If a legal nonconform ng use were
found to exist, whether approval of any expansion/alteration of the |ega
nonconform ng use is required would depend on whether the current use
exceeds the paraneters of the |egal nonconform ng use. Because the city
found petitioners did not establish the existence of a | egal nonconform ng
use, it concluded the issue of expansion is npot. Record 4. Because
petitioners believe their entire existing use is entitled to lega
nonconform ng use status, they contend no expansion/alteration approval is
required.
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determ nati ons concerning whether a particular wuse or
property has | egal nonconf orm ng use st at us.

PCC 33. 258. 075.D(1) provides:

"The legal status of the nonconform ng situation
will be certified if the review body finds that:

a. The nonconform ng situation would have been
al | owed when established; and

"b. The nonconf orm ng situation has been
mai nt ai ned over tinme."

The appeal ed deci sion determ nes the subject |ithography and
printing business satisfies PCC 33.258.075.D(1)(b) above,
and that determ nation is not challenged. The remai nder of
this opinion addresses petitioners' contentions that the
hearings officer erred in determ ning petitioners failed to
satisfy PCC 33.258.075.D(1)(a) above.

A. Hearings O ficer's Decision

The hearings officer interpreted PCC 33.258.075.D(1)(a)
to mean that petitioners in this case could denopnstrate
establishment of a nonconformng wuse by showing the
i thography and printing business "would have been all owed"
either (1) under county zoning, prior to the time the
subj ect property was annexed; or (2) under the C2 zone,
prior to the time the subject property was rezoned CN2. The
hearings officer concluded petitioners failed to establish
the use would have been allowed under either county zoning
or the subsequent city C2 zoning. Record 6. Petitioners

chal | enge the hearings officer's conclusion only with regard
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Wth regard to whether the |Ilithography and printing

busi ness "would have been allowed" under the C2 zone,

chal | enged deci si on st ates:

mEok X VWile printing and |ithography were
allowed in the [C2] zone, they were allowed only
if they net the off-site inpact criteria [of
PCC 33.42.030(a)]. [ Petitioners] never applied
for the | and use approval which would have all owed
evaluation of the use for conpliance with the
off-site inpact criteria. Therefore, [petitioners
have] not established that the use was allowed
[under the C2 zone].

"[The off-site inpacts] nust have been eval uated
before a determ nation could be nade as to whet her

the use was allowed at all. [ Petitioners] never
|l egally established [the] use was permtted in the
Cc2 zone because [they] never obt ai ned a
determnation that it net all the requirenents,

including a lack of off-site inpacts, which were
prerequisites to allowing printing and |ithography

t he

4Wth regard to the legality of the l|ithography and printing business
county zoning, prior to annexation, the chall enged decision states:

under

"[Petitioners have] provided no evidence to establish that the
exi sting use was ever legally established in Miltnomah County.
To the contrary, the evidence in the record indicates that the
only permt ever obtained for the subject property was a 1963
comercial artists permt. That permit * * * was unrelated to
the use of the site for printing and |ithography.

"x % % * %

"[Petitioners'] use of the property for a lithography and
printing business was never legally established * * * in
Mul t nomah County * * *. " Record 6.

Petitioners do not contend they denpbnstrated the subject business was
| egal |y established under applicable county code provisions.
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in the C2 zone."5® (First two enphases in
original; third added.) Record 6.

Al t hough printing and |I|ithography were Ilisted as
"permitted" uses in the C2 zone, they were also required to
conply with the prohibition against objectionable off-site
i npacts established by PCC 33.42.030(a). W understand the
above quoted findings to nmean the hearings officer
interprets PCC 33.258.075.D(1) (a) to require t hat
petitioners have obtained a city determ nation of conpliance
with the PCC 33.42.030(a) prohibition against objectionable
off-site inpacts prior to the January 1, 1991 rezoning of
the subject property to CN2. In other words, the hearings
officer found (1) conpliance wth PCC 33.42.030(a) IS
required to establish the subject use "would have been
al l owed” under the C2 zone; and (2) petitioners can
denonstrate conpliance with PCC 33.42.030(a) only by show ng
a city determ nation of conpliance with PCC 33.42.030(a) was
obtained at the time C2 zoning was applied, or at |east

during the tine the property was zoned C2.6

5\n addition, in discussing the C2 zone in general, the challenged
deci sion states:

k% Thus, [Goup 1-6] uses required a land use
det erm nati on t hat t hey wer e not prohi bited [ under
PCC 33.42.030(a)] because of these off-site inpacts, before
they were considered legally established.™ (Enmphasis in
original.) Record 5.

6ln its brief, the city argues the challenged decision indicates that a
deternmination the subject business conplied with PCC 33.42.030(a) at the
time CN2 zoning was applied can be nmmde as part of the -current
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B. Separate Basis for Affirmance

Before we turn to petitioners' argunents, we note
intervenor contends there is a separate basis on which we
should affirm the chall enged decision. | nt ervenor argues
PCC 33.258.075.D(1)(a) nust be interpreted to require that a
use was |awful when it was initially established. Mor r el
v. Lane County, 46 Or App 485, 487, 612 P2d 304, rev den 290

O 1 (1980). According to intervenor, if the |ithography
and printing business was not |awfully established in 1963,
whet her it could have been allowed wunder |and use
regul ati ons subsequently applied to the subject property is
i mmaterial . Intervenor maintains the record in this case
clearly shows petitioners failed to establish the business
was lawfully established under county |and use regul ations
applicable in 1963.

Al t hough intervenor describes his argunent as a
separate basis for affirmng the challenged, intervenor does
not contend the <challenged decision itself contains a
separate basis for affirmance. Rat her, intervenor contends

the interpretation of PCC 33.258.075.D(1)(a) applied in the

nonconform ng use status proceeding, but the hearings officer concluded
petitioners failed to denobnstrate conpliance wth PCC 33.42.030(a).
However, there is nothing in the challenged decision indicating the
heari ngs officer believed PCC 33.258.075.D(1)(a) would be satisfied if a
deternmination that the subject business conplied with PCC 33.42.030(a) at
the time of rezoning to CN2 was nmade as part of the current proceeding.
The decision includes no attenpt to nmake such a determination or explain
why the record is insufficient to allow the hearings officer to make such a
determination as part of the proceeding on petitioners' nonconform ng use
status application. Rather, the decision apparently assunes there would be
no | egal significance in making such a deternmination at the present tine.
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chal | enged decision is incorrect. However, a respondent or
i ntervenor-respondent who wi shes to chall enge some aspect of
an appeal ed decision nust file either a cross-petition for
review or a separate appeal. LUBA wll not consider
assignnments of error included in a respondent's brief.”’

Brentmar v. Jackson County, 27 O LUBA 453, 456 (1994);

McKay Creek Valley Assoc. v. Washington County, 25 O LUBA

238, 243, rev'd on other grounds 122 O App 129 (1993).

C. Rel evance of Determnation of Conpliance wth
PCC 33.42.030(a)

Petitioners contend the fact that the PCC |listed
lithography and printing as "permtted" uses in the C2 zone
is sufficient to establish that the subject business "would
have been allowed” under the C2 zone. According to
petitioners, conpliance wth a "nuisance I|imtation"
provi sion such as PCC 33.42.030(a) is legally irrelevant to
determining whether the subject business is a |egal

nonconform ng use. Bither v. Baker Rock Crushing, 249 O

640, 438 P2d 988, nodified 249 Or 653 (1968). Petitioners

"Even if we were to reach this issue, we would agree with the hearings
officer's interpretation of the phrase "would have been allowed when
established" in PCC 33.258.075.D(1)(a) as neaning "would have been all owed
when the nonconforming use was established,” i.e. when the use becane
nonconform ng. Morrell v. Lane County, supra, and the other cases cited by
intervenor, rely on ORS 215.130(5) (see n 8, infra), which, as noted in the
text infra, does not apply to cities. Addi tionally, none of the cases
cited by intervenor involves a situation where a use, although not shown to
be lawful when it first came into existence, became |awful under |and use
regul ati ons subsequently applied, prior to inposition of a restrictive
regul ati on all egedly maki ng the use nonconform ng
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argue that even if a present violation of PCC 33.42.030(a)
could be denopbnstrated, that would not mean a nonconform ng
use does not exist, just that its operation would have to be
modi fied to satisfy PCC 33.42.030(a).

We cannot agree with petitioners that, as a matter of
law, conpliance with PCC 33.42.030(a) 1is irrelevant to
determ ni ng whether the subject business has nonconformng
use status because it "would have been allowed"” in the C2
zone at the tine the restrictive CN2 zoning was applied.

Bi t her, supra, is inapposite. Bither did not deal with the

question of whet her a nonconform ng use had been

est abl i shed, but rather with whether there had been a

prohi bi ted expansion of a nonconform ng use. I n addressing
t he expansion issue, the court stated that even if a
prohi bited expansion had occurred, the nonconform ng use
woul d not be forfeited, but rather would have to be returned
to the level of the original nonconform ng use.

Under Gage v. City of Portland, 319 Or 308, 316-17,

P2d _ (1994), and Watson v. Clackamas County, 129 O App

428, 431-32,  P2d __ (1994), we are not required to
defer to interpretations of |ocal enactnents by a decision
maker other than the |ocal governing body. When revi ew ng
an interpretation of a |l|ocal enactnent by a hearings
of ficer, our acceptance or rejection of the interpretation
is determ ned solely by whether the interpretation is right

or wrong. McCoy v. Linn County, 90 Or App 271, 275-76, 752
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P2d 323 (1988); Gage v. City of Portland, O LUBA

(LUBA No. 93-030, Novenber 23, 1994), slip op 5.

In the <challenged decision, the hearings officer
concl udes the subject business "would have been allowed"” in
the C2 zone at the tinme it becane nonconform ng, as required
by PCC 33.258.075.D(1)(a), only if the business was in
conpliance with the PCC 33.42.030(a) prohibition against
obj ectionable off-site inpacts. There is no dispute that
PCC 33.42.030(a) was applicable to the subject use when it
was zoned C2. Whether an existing use is in conpliance with
applicable provisions of a |ocal governnent's zoni ng
ordinance at the time a restrictive zone is applied is an
issue central to a determnation of whether that use is
entitled to continue as a nonconform ng use.?8 Ther ef ore,
t he heari ngs officer's interpretation of

PCC 33.258.075.D(1)(a), as requiring that the subject

8ORS 215.130(5), applicable to counties, provides:

"The | awful use of any building, structure, or land at the tine
of the enactnent or anmendnent of any zoning ordinance or
regul ati on may be continued. * * *"

Al t hough there is no parallel statutory provision applicable to cities,
the legal principle expressed in ORS 215.130(5) is simlar to that
established in PCC 33.258.075.D(1)(a). We have found that violations of
certain fire or building code requirements, which were not incorporated
into the local zoning ordinance, do not prevent a use from being a "I awful
use" entitled to continuation as a nonconform ng use under ORS 215.130(5).
Coonse v. Crook County, 22 O LUBA 138, 144-45 (1991). However, we also
noted in Coonse that if such fire or building code requirements are
incorporated into a local governnent's |and use regulations, and are
applicable when restrictive zoning is applied, an existing structure would
have to conmply wth such requirenents in order to be protected by
ORS 215.130(5).
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busi ness be in conpliance with PCC 33.42.030(a) at the tine
the restrictive CN2 zone was applied, is reasonable and
correct.

In the following section, we address whether the
hearings officer correctly interpreted the applicable code
provisions to require that petitioners had obtained a prior
determ nation of conpliance with PCC 33.42.030(a) at the
time of, or during, application of the C2 zone to the
subj ect property.

D. Requirement for Prior Determ nation of Conpliance
with PCC 33.42.030(a)

Petitioners contend the hearings officer erred in
interpreting PCC 33.258.075.D(1)(a) to require that a
determ nation of conpliance with PCC 33.42.030(a) had been
obtained sonetime prior to the rezoning of the subject
property to CN2. Petitioners further argue that during the
rel evant period between annexation and rezoning to CN2,
there was no established procedure or permt process for
obtaining a city determnation that a use in the C2 zone
conplied with PCC 33.42.030(a).

As applicable here, PCC 33.258.075.D(1)(a) requires
petitioners to denonstrate the subject use "would have been
all owed" under the C2 zone. Under PCC 33.42.030(a)
(applicable to Group 1-6 wuses) and (f)(2) (applicable to
G oup 7 uses), every "permtted" wuse in the C2 zone was
subject to a prohibition against objectionable off-site

i npacts. On the other hand, there was nothing in the PCC
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est abl i shi ng a process or procedure for maki ng
determ nations of conpliance wth PCC 33.42.030(a) (or
(f)(2)) prior to allowing such permtted uses to be
established in the C2 zone, and there is no evidence that
such a practice was ever followed by the city. In these
circunstances, we believe PCC 33.42.030(a) functioned nore
as a performance standard than an approval standard.® W
therefore agree with petitioners that it is incorrect to
i nterpret PCC 33.258.075.D(1) (a) to require t hat a
determ nati on of conpliance with PCC 33.42.030(a) nust have
been obtained prior to or during the tinme the subject
property was zoned C2. We therefore remand the chall enged
decision to the city to determne, as part of the current
proceedi ngs, whether the subject business was in conpliance
with PCC 33.42.030(a) at the tinme the restrictive CN2 zoning
was applied. 10

One additional point nerits coment. If the city
determnes the subject use was in conpliance wth

PCC 33.42.030(a) at the tinme the CN2 zone was applied and,

9However, contrary to the dissent, we do not believe that the
characterization of PCC 33.42.030(a) as a performance standard, neans that
conpliance with PCC 33.42.030(a) at the time the subject use becane
nonconforming is irrelevant to a determ nation of whether the use "would
have been allowed" wunder the C2 zone and, therefore, qualifies as a
nonconform ng use under PCC 33.258.075.D(1)(a).

10In referring to determning conpliance with PCC 33.42.030(a), "at the
time the restrictive zoning was applied," we do not necessarily nean at the
precise instant the CN2 zone was applied, but rather for a period of tine
prior to the application of CN2 zoning sufficient to enconpass nornmal
variations in the intensity of the subject business.
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t herefore, has nonconform ng use status, it nust establish
t he paranmeters of such nonconform ng use. Any changes in
t he nonconform ng use after application of the CN2 zone are
governed by the PCC 33.258.080 provisions controlling
changes of nonconf orm ng uses, not by former
PCC 33.42.030(a).

The city's decision is remanded.

Hol stun, Chief Referee, dissenting.

The interpretation of PCC 33.258.075.D(1)(a) and forner
PCC 33.42.030(a) enbraced by the mpjority is, in ny Vview,
nei t her reasonable nor correct. I would reject it. Under
that interpretation, any use of property not currently
allowed in the CN2 district, but which was |isted as a use
permtted outright subject to PCC 33.42.030(a) under the C2
zoning applicable to the property before the CN2 zoni ng was
applied, could only qualify as a nonconformng use if it
conplied with PCC 33.42.030(a) at the tine the property was
rezoned CN2. In other words, where the nonconform ng use
status of such a property is challenged, the owner would be
required to show that at the tinme the zoning changed the use
was not "objectionable due to unsightliness, odor, dust,
snmoke, noise, glare, heat, vibration, and other simlar

causes * * *_ "11  Noreover, the owner of the use could have

11In view of n 10, supra, | assume the mmjority would not necessarily
conclude a use permtted outright in the C2 zone would be disqualified as a
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t he burden of making this show ng many years after the CN2
zoni ng was applied, when there may be little or no evidence
of conditions on the date the CN2 zoni ng was appli ed.

As the majority correctly suggests, PCC 33.42.030(a) is
a performance standard rather than an approval standard. I
do not believe a use nust conply with all performance
standards in effect on the date it becane a nonconform ng
use, in order to qualify as a nonconform ng use. I
recogni ze that the distinction between an approval standard
and a performance standard may be a fine one in particular

cases. However, in ny view, PCC 33.42.030(a) is clearly a

performance standard which was inposed to |limt the uses
otherwise permtted outright in the C2 zone. Whet her

petitioners' permtted use conplied with PCC 33.42.030(a) on
the date CN2 zoning was applied to the property is
irrel evant to whether petitioners' |ithography and printing
busi ness my continue as a nonconformng use in the CN2
zone.

Whil e petitioners' conpliance with PCC 33.42.030(a) on

the date CN2 zoning was applied is irrelevant to whether

nonconform ng use if it were in violation of PCC 33.42.030(a) on the day
the property were rezoned CN2. However, | also assunme neither would a
permtted use in the C2 zone that was in confornmance with PCC 33.42.030(a)
on the day the property was rezoned CN2 necessarily be allowed to continue
as a nonconform ng use. The property owner would have to shoul der the
additi onal burden of showing that the pernitted use did not violate the
sightliness, odor, dust, snmoke, noise, glare, heat, vibration, etc.
requi renents of PCC 33.42.030(a) for "a period of time prior to the
application of CN2 zoning sufficient to enconpass normal variations in the
intensity of the subject business.”
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petitioners' use may continue as a nonconform ng use, that
does not nmean petitioners' use need not conply wth
PCC 33.42.030(a), or any other performance standard which
applied on the date the use becanme nonconform ng, even if
PCC 33.42.030(a) or any such other performance standard were
repealed after petitioners'’ use becane nonconform ng.
Petitioners' nonconform ng use right does not include a
right to continue operating in violation of a perfornmance
standard that was in effect at the time the use becane
nonconform ng sinply because petitioner nmay have been in
violation of that performance standard at the tine the use
becane nonconform ng. The performance standard limtation
is part and parcel of the nonconformng use right and
continues to apply to the nonconform ng use as |long as the
nonconform ng use status of the use is the |egal basis for
continuing the use.

| respectfully dissent.
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