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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JOHN L. LOUKS, KENDRA G LOUKS, )
THOVAS LAVAGNI NO, and VI CKI )
LAVAGNI NGO, )
)
Petitioners, )
)
VS. )
) LUBA No. 93-133
JACKSON COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
ASSOCI ATED FRUI T COWVPANY, )
)
| nt er venor - Respondent . )

Appeal from Jackson County.

G Philip Arnold, Ashland, filed the petition for
review on behalf of petitioners. Wth himon the brief was
Drescher & Arnold. John L. Louks, Medford, filed a reply
bri ef and argued on his own behal f.

No appearance by respondent.

John R. Hassen and Richard H Bernman, Medford, filed
the response brief and argued on behalf of intervenor-
respondent. Wth them on the brief was Blackhurst,
Hor necker, Hassen & Ervin B. Hogan.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 01/ 11/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a county hearings officer's decision
approving two farm dwel lings on an EFU-zoned parcel.
MOTI ON TO | NTERVENE

Associ ated Fruit Conpany, the applicant below, nopves to
intervene on the side of respondent. There is no opposition
to the nmotion, and it is all owed.
FACTS

The relevant facts are set forth in the challenged

deci si on:

"* * * The subject property * * * consists of
108. 29 acres. The property * * * js a producing
pear orchard owned and managed, along w th other
orchards, by Associated Fruit Co. Appl i cant owns
or operates a total of approximately 1,500 acres
of orchard land at various locations in the Rogue

Val | ey.

"Applicant has been in the orchard business for 50
years. The average annual value of applicant's
gross farm sales for three years preceding the
application exceeded $5, 000, 000. Applicant's

profits are approximtely $150-300 per acre and
constitute about 1% of the gross inconme per acre.

"Applicant enploys approximately 40 full-tine
wor kers and as many as 150 additional workers on a
seasonal basis. Both full-time and seasona

workers are engaged in the planting, raising,
harvesting;,; packing and shipping of applicant's
orchard products.

"There s one existing farm dwelling on the
property which is |icensed, seasonally, as a farm
| abor camp. * * *
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"Applicant currently provides 13 single famly

dwellings for its full-time enployees and 5
seasonal - wor ker resi denti al facilities for
approxi mately 80 i ndividuals. The proposed farm
dwel l'ings would be occupied by applicant's full-
time enpl oyees.” Record 7-8.

FI RST ASSI GNMENT OF ERROR

Petitioners contend the challenged decision violates
former Jackson County Land Developnment Ordinance (LDO
218.030(4) .1 LDO 218.030(4) identifies the follow ng
permtted uses in the EFU zone:

"Farm dwellings * * * and other buildings
customarily provided in conjunction with farm use.
More than one farm dwelling shall not be permtted
unl ess substantial evidence 1is provided which
shows conclusively that the additional farm
dwelling is necessary for the operation of the
commercial farm * * *

" * * * %"

Petitioners argue the evidence in the record does not
"concl usi vely" establish "that the additional farm dwelling
is necessary for the operation of the commercial farm" as
required by LDO 218.030(4). Petitioners are correct.

As the hearings officer's findings poi nt out,
LDO 218.030(4) differs significantly from ORS 215.213(1)(09)
and 215.283(1)(f), which allow farm dwellings in EFU zones.

Neither statute requires that an applicant carry an

IAfter the decision challenged in this appeal was rendered, the county
anended LDO Chapter 218 to conply with Oregon Laws 1993, chapter 792
(HB 3661). Those anendnents repealed the provisions of f or mer
LDO 218.030(4) which petitioners contend the hearings officer erroneously
found to be satisfied in this case.
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evidentiary burden to denobnstrate "conclusively" that a
proposed farm dwelling be "necessary for the operation of
the commercial farm™ LDO 218.030(4) does not inpose that
burden for the first farmdwelling, but it does inpose that
burden for subsequent farm dwellings.

The hearings officer recognized that decisions by LUBA
and the appellate courts have considered the neaning of the
term "necessary” in the context of the requirenent under
Statewide Planning Goal 4 (Forest Lands) that forest
managenent dwellings be "necessary for and accessory to
forest wuses." Record 9. However, the hearings officer
concluded that interpretations of the neaning of the term
"necessary" in the Goal 4 context need not be applied in
this case, because the EFU zone at issue here inplenents
Goal 3 (Agricultural Land). VWhile the hearings officer

found the term "necessary" should not be interpreted in the
sane way it has been interpreted in the Goal 4 context, he
did not explain how he believed it should be interpreted.?
Al though it is true the challenged LDO provision was
adopted to inplenent Goal 3 rather than Goal 4, that is not

a sufficient basis for assigning a different neaning to the

word "necessary," as it is used in LDO 218.030(4). Just as

2The hearings officer also found that even if the "necessary"
requi renent of LDO 218.030(4) were interpreted in the same nanner it has
been interpreted under Goal 4, the disputed dwellings are necessary for
intervenor's commercial farnming operation. For the reasons explained
bel ow, the record does not support that finding.
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t he LDO does not define the term "necessary" as that termis
used in LDO 218.030(4), the Lane County Code did not define
that termas it was used in the code provisions at issue in

1000 Friends of Oregon v. LCDC (Lane County), 83 Or App 278,

282-83, 731 P2d 457, on reconsideration 85 O App 619

(1987), aff'd 305 Or 384 (1988). In that case the Court of
Appeals explained its wunderstanding of the "necessary"
conponent of the "necessary and accessory" requirenent in

the Goal 4 context as follows:

"* * * The dictionary definition [of necessary] is
"that cannot be done without: that nust be done or
had: absolutely required.’ Webster's Third New
| nt er nati onal Dictionary 1511 (1976). That
definition is conpatible wth LCDCs wuse of
'necessary’ and with Goal 4's requirenment that
forest |lands be preserved for forest uses. Lane
County's criteria would allow dwellings which can
be done w thout, need not be had and are not
absolutely required for a forest use; t hey
t herefore do not conply with the goal.

" % * Living on the land may help deter
arsoni sts, and thereby enhance production, but
that fact does not render a forest dwelling
necessary. For a forest dwelling to be necessary
and accessory to wood fiber production, it nust,
at least, be difficult to manage the land for
forest production wthout the dwelling. The
purpose of the dwelling nust be to nake possible
the production of trees which it would not
ot herwi se be physically possible to produce. * *
*"  (Enphasis added.)

I n Chanpion International v. Douglas County, 16 Or LUBA

132, 138-39 (1987), we explained that the first of the above
enphasi zed sentences suggests a nere "difficulty" standard,

while the | ast sentence suggests an "inpossibility" standard
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whi ch woul d preclude approval of forest dwellings in nost

circunstances. We expl ai ned:

"While it is possible to read the Court of
Appeal s’ decision in its entirety to reject a
literal "inpossibility' st andard for f or est
dwellings, it is also unm stakable that the Court
of Appeals believes substantially nmore than
conveni ence, enhancenent, and cost efficiencies
are required to show a dwelling is necessary for
forest use."

See also Tipperman v. Union County, 22 O LUBA 775 (1992);

Dodd v. Hood River County, 22 Or LUBA 717 (1992).

Absent a contrary definition in the LDO or sone
|l egislative history to the contrary, we believe the term
"necessary" in LDO 218.030(4) has the sane neaning it has in
the Goal 4 context. Di fferences between farm uses and
managenent practices on the one hand and forest uses and
managenent practices on the other may affect the result when
determning whether a dwelling is "necessary" on these
different kinds of resource |ands. However, there is no
basis for assigning a different nmeaning to the word

necessary.3

3W review petitioners' chal l enges  of the hearings officer's
interpretation and application of LDO 218.030(4) to deternine whether the
interpretation is reasonable and correct. MCoy v. Linn County, 90 Or App
271, 752 P2d 323 (1988). In considering the hearings officer's
interpretation, we do not apply the nore deferential standard of review
that would be required by ORS 197.829 and Clark v. Jackson County, 313 O
508, 836 P2d 710 (1992), if the chall enged decision had been adopted by the
| ocal governing body. Gage v. City of Portland, 319 O 308, 877 P2d 1187
(1994); Wwatson v. Clackanas County, 129 O App 428, 879 P2d 1309, rev den
320 Or 407 (1994).
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Turning to the challenged decision, the hearings
officer correctly notes there is evidence in the record that
efficiency and productivity of the orchard would be enhanced
by allowing on-site dwellings. Anong the factors noted in
the decision are "frost control, prevention of trespassing,
vandal i sm and theft." Record 9. The findings go on to
explain that the existing dwelling on the 108 acres has not
prevented trespass, vandalismor theft.4

The record is this case does not show the proposed
dwel l'ings are necessary for the commercial operation. The

findings make no attenpt to explain how the requested houses

will deter trespass, vandalism and theft, if the dwelling
already on the property does not. We also have difficulty
seeing how the proposed dwellings will have any deterrent

effect with regard to other parcels that nmake up this |arge
commercial orchard operation. Mor eover, as petitioners
correctly point out, this comercial orchard has operated
for years without the requested dwellings. This strongly
suggests that while the dwellings m ght make the operation
more efficient, nore profitable and |ess susceptible to
trespass, vandalism and theft, the dwellings are not
"necessary" for the continuation of the commercial farm

We do not nmean to mnimze the problens identified in

the local proceedings that my be associated wth the

4/ ntervenor correctly notes pears are significantly easier to steal than
are trees.
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currently inadequate supply of housing for year-round and
seasonal farm workers. However, that shortage does not
establish the requested housing on the subject 108 acre
parcel is "necessary."?®

The first assignnent of error is sustained.
SECOND ASSI GNMENT OF ERROR

Petitioners contend the hearings officer erred when he
considered the commercial farmto be the entire 1500 acres
included in intervenor's commercial farm ng operation.

Petitioners cite no provision of the LDO that would

permt or require the hearings officer to consider |less than

intervenor's entire comercial farmng operation. The
hearings officer's interpretation and application of
LDO 218. 030(4) as referring to intervenor's entire
commercial farm not just the subject 108 acre parcel, is

consistent with the | anguage of LDO 218.030(4).

The second assi gnnent of error is denied.
REMAI NI NG | SSUES

| ntervenor-respondent argues the county's decision
should be affirnmed in this case, wthout regard to LDO

218.030(4), because that provision is inconsistent with and

5\\¢ do not go so far as to say the county could not establish that the
proposed housing is "necessary" wthin the neaning of LDO 218.030(4).
However, in view of the high standard inmposed by LDO 218.030(4) and the
lack of a requirenent for a showing of necessity in the current approval
standards that would apply to a new application, the applicant may wish to
subnmit a new application and proceed under current approval standards.
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1 preenpted by ORS 197.312(2) and 215.283(1)(f).® We reject
2 the argunent for two reasons.

3 First, intervenor's argunent that the county erred in
4 applying LDO 218.030(4), and should have found that
5 provision to be preenpted by the cited statutes, is properly
6 presented in a petition for review or a cross-petition for
7 review That challenge to the county's application of LDO
8 218.030(4) cannot be made in a response brief. MKay Creek
9 Valley Assoc. v. Washington County, 25 O LUBA 238, 243,
10 rev'd on other grounds, 122 Or App 59 (1993).
11 Second, testinmony submtted on intervenor's behalf to
12 the hearings officer cited a number of statutes, including
13 the statutes it now contends preenpt LDO 218.030(4), 1in
14 support of its contention that there is a need for farm
15 worker housing. Supplenmental Record 62. |In response to the
16 hearings officer's inquiry concerning whether the evidence
17 of need for farm worker housing provides a basis for
18 inmposing a "lesser burden" than required under the LDO

60RS 197.312(2) provides:

"No * * * county mmy inmpose any approval standards, special
conditions or procedures on seasonal and year-round farm worker
housing that are not clear and objective or have the effect,
either in thenselves or cumul atively, of discouraging seasonal
and year-round farm worker housing through unreasonabl e cost or
del ay or by discrimnating agai nst such housing."

ORS 215.283(1)(f) allows the follow ng uses in EFU zones:

"The dwellings and other buildings customarily provided in
conjunction with farmuse."
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intervenor's representative stated it did not. Supplenenta
Record 64. We agree with petitioners that intervenor
affirmatively waived the issue it attenpts to raise in the
response brief, i.e., that the county could approve the
di sputed dwellings wthout finding they conply with the

"necessary" requirenment of LDO 218.030(4).7 See Newconer V.

Cl ackamas County, 92 Or App 174, 187, 758 P2d 450, nodified

94 Or App 33 (1988); Louisiana Pacific v. Umtilla Co., 26

O LUBA 247, 258 (1993).

The county's decision is remanded.

’Because we do not reach the preenption issue intervenor attenpts to
raise in its response brief, we express no opinion concerning the nmerits of
t hat argunent.
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