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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
JACK G KAADY
Petitioner,
VS.
LUBA No. 93-169

CI TY OF CANNON BEACH,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
TOLOVANA I NN UNI T OANERS
ASSCCI ATI ON,
| nt er venor - Respondent . )

On remand fromthe Court of Appeals.
Jack G Kaady, M I waukie, represented hinself.
No appearance by respondent.

P. St ephen Russel | L, Port| and, repr esent ed
i nt ervenor-respondent.

REMANDED 01/12/95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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regul ati ons governing the short termrental

FACTS

Opi ni on by Kel lington.

NATURE OF THE DECI SI ON

Petitioner appeals a city council order determ ning the

of dwel | i ngs.

Tolovana Inn is a notel and, therefore, not subject to city

We take the facts from our previous decision in this

rev'd 130 O App 611 (1994):

"On February 3, 1992, the city manager wote a
letter to intervenor's manager advising him the
Tol ovana Inn is not subject to the requirenments of
city Ordinance No. 92-1. Petitioner |earned of
the city mnager's decision and demanded that
Ordinance No. 92-1 be 'enforced agai nst the
Tol ovana | nn. On July 2, 1992, the city nmnager
wrote petitioner a letter advising him that the
Tol ovana Inn is not subject to the requirenments of
Ordi nance No. 92-1. Petitioner appealed the city
manager's letter, and the appeal was referred to

t he planni ng conm ssi on. The planni ng conm ssi on
affirnmed t he city manager' s deci si on, and
petitioner appealed to the city council. The city

council also affirnmed the city nanager's deci sion.

* * %"

This Board affirmed the city council's decision.

appeal, the court of appeals reversed our decision

determ ned the foll ow ng:

"The [Tol ovana Inn] was originally allowed through
a conditional use permt issued by the city in
1971, and has been the subject of subsequent
zoning and other regulatory actions. The gi st of
petitioner's position is that all of the wunits
conprising the [Tolovana 1Inn] are in separate
private ownership, sonme of which are owner-
occupied, and it is a condomnium rather than a

matter, Kaady v. City of Cannon Beach, 27 Or LUBA 464, 465,

On

and
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not el now and has been from its inception.
Therefore, according to petitioner, the [Tolovana
Inn] does not come wthin the exception from
short-term rental regulation that Ordinance No.
92-1 and rel ated provisions establish for notels.

"The city council arrived at its conclusion that
the [Tolovana Inn] is a 'notel' principally by
reference to the council's findings and anal ysis
concerning the use that was allowed by the 1971
and later zoning actions and concerning the

history of the [Tolovana Inn's] use. However,
LUBA's opinion is essentially silent about those
matt ers. Its holding on the principal issue it

addressed turned on its concl usion:

"' [T] he City exerci sed its
interpretative discretion 1in adopting
t he chal l enged decision and interpreting
t he term ‘'notel,’ as defi ned by
Ordi nance  No. 92-1, to include the
Tol ovana I nn.'

"LUBA added, in a footnote:

"'Petitioner contends a 1971 decision
and subsequent pl anni ng actions
af fecting t he Tol ovana I nn wer e
incorrectly deci ded by t he city.
However, the tinme to appeal the | egal
correctness of those previous planning
actions has |l ong since expired.'

"In one of his assignnents to us, petitioner
contends that LUBA erred by 'construing' his
second assignnment to it 'as a challenge to the
city's 1971 decision' itself, when what he argued
instead was that the city msinterpreted the 1971
action in its present deci si on. Two  of
petitioner's other assignnments to this court raise
rel ated points.

"Petitioner is correct. Wthout suggesting a view
on their nmerits, we agree that his assignnment and
argument before LUBA did raise questions about the
city's determinations in the present proceeding
t hat bear on whether what it approved in 1971 was-
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-or later becane--a notel. | ndependently of the
meani ng of Ordinance No. 92-1, which was adopted
21 years after the permt was allowed, those
guestions could affect the appropriate disposition
of petitioner's appeal to LUBA Correspondi ngly,
they could al so have bearing on the correctness of
the city's conclusion regarding the applicability

of the term '"notel' in the 1992 ordinance to the
use that was allowed and regulated by the earlier
actions. See Terraces Condo. Assn. v. City of

Portland, 110 O App 471, 823 P2d 1004 (1992).
Because LUBA did not addr ess petitioner's
assignnment of error as we understand it, it 1is
necessary to remand the case to LUBA to consider
the assignnent of error."” (Enphasis in original.)
Kaady v. City of Cannon Beach, 130 O App 611,
613-14, _ P2d ___ (1994).

We understand the court of appeals to require us to
address whether the city incorrectly interpreted either the
Tolovana Inn's June 7, 1971 conditional use perm:t
(Record 364) or subsequent zoning actions concerning the
Tolovana Inn, in determning in the challenged decision that
the Tolovana Inn is a notel and, therefore, not subject to
t he requirenments of Ordi nance No. 92-1.
| NTRODUCTI ON

Ordinance No. 92-1 regulates the "transient occupancy
of dwelling units.” Ordinance No. 92-1, section 2, provides

the following definition:

""Motel * * *' means a structure or part of a
structure, containing nmotel rental units, occupied
or designed for occupancy by transients for
lodging or sleeping and including the terns
"hotel' and 'inn', but shall not include the term
"bed and breakfast establishment' or the transient
occupancy of a dwelling unit regulated by this
or di nance. "

Page 4
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The city council findings determ ne the Tolovana |nn
as follows:

[ T he devel oper of the Tolovana Inn applied
for a condi ti onal use permt for a
condom nium and allied facilities in 1971.

The conditional use was granted by neans of

Ordi nance No. 71-5. Pursuant to Ordinance
No. 69-9, the property was zoned R-3, High
Density Resi denti al . Mul tiple-famly
dwel lings were an outright use in the R-3
zone * * * and motels were allowed as a
conditional use * * *, The conclusion to be
drawn from the city's action in 1971 is that

a conditional use permt was required because
the Tol ovana Inn was determ ned to be a notel

use. If the city were treating the Tol ovana
Inn as a multiple-famly dwelling, there
woul d not have been a need for a conditional

use permt since a nulti-famly dwelling was
permtted outright in the R 3 zone. Under
t he | anguage of Ordinance No. 69-9, the fact

t hat the Tolovana Inn was to be in
condom nium ownership did not result in a
requi rement for a conditional use permt. A
condomnium is a form of ownership, not a
use, and as such this aspect of the proposa

was not regulated by Ordinance No. 69-9. A

multi-famly dwel |i ng, in condom ni um
owner shi p, could have been constructed
without the need for a conditional use
permt. [ Petitioner] has ar gued t he

conditional use permt was not required for
the Tolovana Inn units, but rather for the
‘allied facilities' referenced I n t he
appl i cati on. [Petitioner] cites a restaurant
as an exanple of an 'allied facility' which
required t he condi ti onal use permt.
Or di nance No. 69-9, Section 3.030, Hi gh
Density Residential Zone, R 3 did not provide
for a restaurant as either an outright or
condi tional wuse. Therefore, the purpose of
the conditional wuse permt could not have
been solely to authorize the construction of
a restaurant.

i s

a
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"2. Even though the application for a conditional
use for the Tolovana Inn did not use the term
motel, in adopting Ordinance No. 71-5, the
City Council was aware that the Tol ovana Inn
was to be operated as a notel. [In] the
m nutes of the My 3, 1971 Council neeting,
at which a notion for the first reading of
t he ordinance was passed, Councilor Edstrom

noted that
since 1911,
to t he
Counci | or
st at ement
property as

condi ti onal
Edst rom woul
about the
a notel

except

"this property has been a notel
therefore he does not

obj ect
application.’
d not have made the
historic use of the
insofar as the

use

Tol ovana I nn was also to be used as a notel.

"x % *x * %

"1V. CONCLUSI ON AND ACTI ON

"The Tolovana Inn is a nmotel. The Pl anni ng
Comm ssion decision that the Tolovana Inn is a
nmotel, and thus not subject to [Ordinance No.
92-1], is upheld."” Record 4-7.

At the outset we note that many of petitioner's

argunments are colored by his view that a

held as a condoni nium can never

"motel" wunder Ordi nance No.

92-1,

residential unit
be properly considered a

because of its form of

owner shi p and because a condom nium constitutes a "dwelling

unit."1  However,
is nothing in the city's zoning c

fromfinding a structure held in

1Cannon Beach Zoning Ordi nance (CBZO)
as follows:

"[Q ne or

nore roons designed for

l'iving purposes and having only one cooking facility,
(Enmphasi s supplied.)

i ncluding notel units."

Page 6

t he chall enged decision determ nes

t here
ode which prevents the city

condom ni um ownership is a

17.04. 210 defines "dwelling unit"

occupancy by one famly for

but not
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motel, if it otherwse neets the definition of "nmotel" in
Ordinance No. 92-1. Record 7 (finding 4). The chal | enged
decision also determ nes that because CBZO 17.04. 210
specifically excludes nmotel units from the definition of
dwelling unit, once the city determnes a use is a "notel,"

as defined in Odinance No. 92-1, the individual units it

contains are notel wunits, not dwelling units. Record 7
(finding 5). The city council's interpretations of the
city's ordinances in this regard are well wthin its

interpretive discretion under ORS 197.829 and Cark .
Jackson County, 313 Or 508, 515, 836 P2d 710 (1992).

The disputed exenption in Ordinance No. 92-1 applies
sinply to notels, as defined. Therefore, the only rel evant

inquiry is whether the Tolovana Inn is a "notel," as defined
in Odinance No. 92-1.
FOURTH ASSI GNMENT OF ERROR

Under this assignnent of error, petitioner argues there
is no evidentiary support for the city's determ nation that
the Tolovana Inn was |ocated in the R3 zoning district at
the time the city adopted the 1971 conditional use perm:t
deci sion. 2

| ntervenor cites no evidence to support the findings in

the chall enged decision that the Tolovana Inn was | ocated

2petitioner also contends that the record fails to include information
concerni ng other condom nium projects. However, even assunming this is the
case, we do not see how such an allegation establishes error in the
chal I enged deci si on.

Page 7
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within the R3 zoning district at the time the 1971
conditional use permt was approved, and we are aware of
none.3 W cannot tell from the challenged decision whether
the city would have determ ned that the Tolovana Inn is a
motel in the absence of its determnation that at the tine
of the 1971 conditional use permt decision, the subject
property was |located within the R-3 zoning district.

The fourth assignment of error is sustained, in part.
REMAI NI NG ASSI GNVENTS OF ERROR

We address petitioner's remai ning assi gnnents of error,
except for those argunents relating to constitutional issues
that were summarily rejected by the Court of Appeals.

Petitioner assumes the Tolovana Inn was wthin the
Pl anned Devel opnment (PD) zoning district at the time the
1971 conditional wuse permt was issued. According to
petitioner, because the Tolovana Inn was wthin the PD
zoning district, the 1971 conditional use permt could have

approved either a notel or a condom nium This is because

3lntervenor's response to this assignment of error does not appear to
relate to the issue of the zoning of the subject property in 1971 at all.
The 1971 conditional use permt decision in the record does not indicate

the zoning of the subject property. Further, we have not been provided
with or asked to take official notice of the official city zoning maps in
effect in 1971. As far as we can tell, whether the Tol ovana I nn was | ocated

within the R-3 zoning district at the tinme the 1971 conditional use permt
was approved is inportant because notels were allowed as conditional uses
in the R3 zone, whereas they were not allowed in certain other zoning
districts. Petitioner's reasoning under this assignment of error is that
if a nmtel was not conditionally allowed on the subject property at the
time the 1971 conditional use permt was approved, then the city could not
have approved a conditional use permt for a motel in 1971.

Page 8
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petitioner contends that wunder the PD zoning district,
condom ni uns were required to obtain conditional use permt
approval . The problem with petitioner's argunent in this
regard is that petitioner offers nothing to support his
assertion that the Tolovana Inn was within the PD zoning
district at the time the 1971 conditional use permt was
approved.

Petitioner also asserts another condom nium project was
conditionally approved around the sane tine the Tol ovana | nn
received its conditional use permt approval, and that this
| ends support to petitioner's argunent that the Tol ovana |Inn
was conditionally approved as a condom nium only. However
nothing in the record establishes the underlying zoning of
such other project, its nature, or whether it was, in fact,
approved by the city. See Record 382. Therefore, the
possi bl e existence of a conditional use permt approval for
anot her condomnium Ilends little, if any, support to
petitioner's argunents.

The only other argunment we can discern from the
petition for review is that the city erroneously relies on

the Tolovana Inn prospectus.? As we understand it,

4The chal | enged decision includes the follow ng findings concerning the
pr ospect us:

"The following actions were taken after the adoption of
Ordi nance No. 71-5. Taken together, these actions corroborate
the conclusion that in approving Ordinance No. 71-5, the City
was approving the devel opnent of a notel.

Page 9
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petitioner contends there is no evidence that the Tol ovana
Il nn prospectus was before the city when it approved a
conditional use permt for the Tolovana Inn in 1971, and
t hat no prospectus is in the record in this proceeding.
Taking the latter argunent first, a prospectus for the
Tolovana Inn is in the record beginning at Record 224. I n
addition, we do not understand the chall enged decision to
determ ne whether the prospectus was or was not before the
city when it nmade its decision on the 1971 conditional use
permt. The challenged decision sinply evaluates the
prospectus as well as other evidence to determ ne the nature

of the Tolovana Inn. The city did not err in evaluating the

"a. The Cannon Beach Condom nium Oreg. Ltd., which acted as
the devel oper of the Tolovana Inn, filed a prospectus,
dat ed February 24, 1972, with t he Cor por ati on
Commi ssi oner of the State of Oregon for the Tol ovana | nn
Condoni ni uns. This filing in conjunction wth the
i ssuance of a security was required because the Tol ovana
Inn was established so that uni t owners could
collectively operate their units as a nmotel. This filing
woul d not have been required if the Tolovana Inn was to
be a multi-fam |y dwelling.

"b. The Tol ovana I nn prospectus clearly indicates the intent
of the property devel opers was to have the devel opnent
operated as a motel. For exanple, Risk factor (6), page
1, states that 'if 70 units owners do not execute the
Agent's Agreenent, the Agent will not accept the duties
of renting the units to the public...'. Rental receipts,
page 7, first paragraph, state that 'Unit purchasers have
the option of entering into an Agent's Agreenent * * *
providing for the rental of their Units. The amount of
income or deficit after expenses, realized by the Unit

Owers from the rental of their Units will necessarily
depend upon the occupancy rate experienced by the notel
operation.'

RxFx AT Record 5.
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Tolovana Inn prospectus to determ ne the nature of the
Tol ovana Inn for purposes of determning whether it is a
motel within the nmeaning of Ordi nance No. 92-1.

Petitioner also argues the city's determ nation that
the Tolovana Inn is a notel is not supported by substanti al
evidence in the whole record.

Anong ot her evidence, the evidence in the record relied
upon by the city consists of the following: (1) the 1975
conprehensi ve plan for Tol ovana Park, show ng the Tol ovana
Inn as a notel; (2) the Tolovana |Inn prospectus, discussed
above; (3) the 1984 Tolovana Inn "Certificate of Authority"
as a "hotel" indicating that, as such, the Tol ovana | nn pays
hot el - not el room taxes to the city; and (4) a 1985
conditional use permt decision permtting the expansion of
t he Tolovana Inn office, referring to the Tolovana Inn as a
condom ni unf notel conplex and the Tolovana Inn's units as
"motel wunits,” and stating the reason for the proposed
expansion was to accommpdate custoners during sumrer peak
peri ods. Record 325.

We have reviewed the evidence cited by the parties,
i ncluding evidence relied on by petitioner. Assum ng the
subj ect property was zoned R-3 when the 1971 conditional use
permt was approved, a reasonable person could determ ne as

the city did that the Tolovana Inn is a notel. Younger V.

City of Portland, 305 Or 346, 752 P2d 262 (1988).

Petitioner's remaining assignnments of error are denied.
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1 The city's decision is remanded.
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