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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

THE PETRI E COMPANY,

Petitioner,
LUBA No. 94-110
VS.
FI NAL OPI NI ON

CITY OF Tl GARD, AND ORDER

N N N N N N N N N

Respondent .

Appeal from City of Tigard.

WIlliam C. Cox, Portland, filed the petition for review
and argued on behal f of petitioner.

Pamela J. Beery and Ty K Wman, Portland, filed the
response brief. Wth them on the brief was O Donnell Ram s
Crew Corrigan & Bachrach. Panela J. Beery argued on behal f
of respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

TRANSFERRED 01/ 17/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a city council decision repealing a
sanitary sewer reinbursenent district.
FACTS

Petitioner IS t he devel oper of a resi denti al
subdi vi si on approved by the city on May 26, 1993. Foll ow ng
this decision, petitioner made certain inprovenents required
by the decision, including extension of an 8 inch sewer |ine
at petitioner's cost to provide sewer service to the
subdi vi si on. Installation of this sewer I|ine extension
provi des pot enti al benefits to adjoining wundevel oped

properties. Pursuant to Tigard Minicipal Code (TMC) Chapter

13.08, "Street, Sewer and Water |nprovenents," petitioner
sought formation of a rei mbur sement di strict and
est abl i shnent of a "zone of benefit" under

TMC 13.08.020(a).1? The city engineer prepared a report,
dated February 11, 1994, recomending approval of the
requested reinbursenent district and identifying a zone of

benefit, a reinmbursenent ampunt and an interest rate.? On

1As relevant, TMC 13.08.010(7) defines "zone of benefit" as an "area
which is determined by the city council to derive a benefit from the
construction of * * * sewer inprovenents, which is financed in whole or in
part by [another] person * * *_ "

2Under TMC 13.08.020(b), the city engineer may require that the person
seeking formation of a zone of benefit subnit the information needed to
eval uate the request. The city engineer is required prepare a report for
the city council and nake reconmendations concerning certain factors. A
total of five factors are set out at TMC 13.08.020(b)(1) through (5). The

Page 2



© 00 ~N oo o b~ w NP

e S
w N Pk O

March 8, 1994, the city council adopted Resolution 94-11,
whi ch approved the requested reinmbursenment district.3 On
May 6, 1994, two affected property owners objected to the
rei mbursenment district and requested a hearing before the
city council.*? The city council held a hearing on the
di sputed reinbursenent district on June 7, 1994, At the
conclusion of the June 7, 1994 hearing, the city counci
voted "to deny the reinbursenent district." Record 14. On
June 8, 1994, the city council provided notice of that
deci si on.
DECI SI ON

Petitioner argues LUBA should remand the city council's

decision for a variety of reasons.®> Because we conclude we

factors include: (1) whether the person making the request has financed the
cost of a sewer inprovenent that an adjacent property owner woul d ot herw se
be required to pay for, (2) the area and term nation date of the zone of
benefit, (3) the portion of the cost of the inprovenent to be reinbursed,
(4) a nethodology for sharing the cost of the inprovenents, and (5) an
annual interest rate to be applied to the reinbursenent charge.

3TMC 13. 08.020(e) provi des:

"The [city] council shall approve, reject or nodify the
recommendations contained in the city engineer's report. The
council has the sole discretion to decide whether or not a zone
of benefit is to be established. The council's decision shal
be enmbodied in a resolution. * * *"

4after a resolution establishing a zone of benefit is adopted
TMC 13. 08.020(f) and (g) require that affected property owners be nmailed a
copy of the resolution. TMC 13.08.020(h) provides "[a]n affected property
owner may petition the city council for a hearing at which the council wll
consi der and rul e upon any objections to the zone of benefit charge.”

SPetitioner contends the city council erred by (1) failing to follow
quasi-judicial land use decision nmaking procedures, (2) failing to adopt
findings denpnstrating conpliance with applicable |and use standards,
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lack jurisdiction in this matter, we do not consider any of

petitioner's argunents on the nerits.

This Board's jurisdiction is |limted to "land use
deci sions. " As defined by ORS 197.015(10), a |I|and use
decision includes a decision that applies a "land use

regulation."®¢ W understand petitioner to contend that the
provi sions of TMC Chapter 13.08 which were applied by the
city in the decision challenged in this appeal constitute a
| and use regul ation.

As defined by ORS 197.015(11), l|and use regulations

i ncl ude any |ocal governnent zoning ordi nance, | and
division ordinance * * * or simlar general ordinance
establishing standards for inplenmenting a conprehensive
plan." Although the provisions of TMC Chapter 13.08 are not

a zoning or Jland division ordinance, we agree wth

(3) violating Article |, section 20, of the Oegon Constitution and the
Fourteenth Anendnent to the United States Constitution by making a decision
that inproperly discrimnates against petitioner and lacks a rationa
basis, and (4) violating Article I, section 18, of the Oregon Constitution
and the Fifth Anendnent to the United States Constitution by either taking
private property for the benefit of another private party or failing to pay
petitioner just conpensation for private property taken for a public
pur pose.

6As relevant, ORS 197.015(10)(a)(A) provides that "land use decision"
i ncl udes:

"A final decision or determ nation nmade by a |ocal governnent
* * * that concerns the * * * application of:

Tx % % *x %

“(iii) A land use regulationf.]

"x % *x * %"
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petitioner that TMC Chapter 13.08 falls within the litera
definition of | and use regul ati on cont ai ned in
ORS 197.015(11).

The TMC sewer inprovenent provisions applied by the
city in reaching the decision challenged in this appeal
appear at TMC Title 13 rather than TMC Title 18, which is
the Tigard Community Devel opnent Code. The Tigard Community
Devel opment Code i ncl udes t he city's zoni ng, site
devel opnent and | and division regulations. Nevert hel ess,
TMC Chapter 13.08 is a "general ordinance establishing
standards for inplenenting a conprehensive plan."”

TMC Chapter 13.08 <clearly is a general ordinance
establishing circunstances in which the city wll form
rei mbursenment districts and the procedures the city foll ows
in form ng such rei mbur sement di stricts. Ti gard
Conprehensive Plan Public Facilities and Services Policy

| pl enmenting Strategy 3 provides:

"Where sewer is not available to [a] site, the
devel oper shall be required to extend the services
to the site at the developer's cost. The City
shall adopt an ordinance providing for partial
cost [reinmbursenment] as intervening parcels are
devel oped by the intervening | andowners.™

“I'n its brief, respondent contends that TMC Chapter 13.08 cannot be a
| and use regulation as defined by ORS 197.015(11) because it includes no
standards. Al though TMC Chapter 13.08 | eaves a great deal of discretion to
the city council in deternmi ning whether to approve or deny a request for a
rei mbursenent district, there 1is sufficient question about whether
TMC Chapter 13.08 is properly interpreted as not including any standards
that we do not agree wth respondent's position, absent such an
interpretation by the city council itself. Conpare notes 2 and 3, supra.
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TMC Chapter 13.08 clearly inplenents the above quoted plan
policy. TMC Chapter 13.08 therefore falls wthin the
literal words of ORS 197.015(11), and the chall enged
deci sion applying TMC Chapter 13.08 would appear to qualify
as a land use decision under ORS 197.015(10). See n 6,
supra.

In a case applying |land use decision review statutes
that were in effect prior to the creation of LUBA, the Court
of Appeals limted the scope of the Land Conservation and
Devel opment Conmm ssion's jurisdiction under former

ORS 197.300(1)(a).® Housing Council v. City of Lake GOswego,

48 Or App 525, 617 P2d 655 (1980), rev dism ssed 291 Or 878

(1981).°9 The Court of Appeals first recognized that
ORS 197.300(1)(a) was broad enough to enconpass the systens
devel opnent charge ordinance at issue in that case, and
thereby make the disputed systens devel opnment char ge
ordi nance subject to review by LCDC for conpliance with the

st at ewi de pl anni ng goal s. Id. at 5209. Mor eover, the court

8ORS 197.300(1)(a), which was repeal ed by Oregon Laws 1979, chapter 772,
section 26, provided that LCDC

"* * * ghall review * * * a conprehensive plan provision or any
zoni ng, subdivision or other ordinance or regulation * * * that
the [petitioner] considers to be in conflict with state-w de
pl anni ng goals * * * "

9The Oregon Suprene Court first allowed review in Housing Council and
then dism ssed the petition for review See Housing Council v. City of
Lake Oswego, 291 Or 878, 635 P2d 647 (1981) (Tongue, J., dissenting). In
City of Pendleton v. Kerns, 294 Or 126, 131, 653 P2d 992 (1982), the Oregon
Suprene Court specifically reserved judgnent concerning whether Housing

Council was correctly decided.
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acknowl edged that a nunber of statewi de planning goal
provi sions specifically refer to and encourage consi deration
of fiscal neasures, including tax neasures, to inplenent

| and use policies. 1d. at 534. The court stated

"In sum it appears that many fiscal statutes and
ordi nances have an inpact on |and use. The inpact
can range from intended to unintended, direct to

indirect, dramatic to inconsequential, but the
reality is that taxation policy inpacts |and use."
| d.

Nevert hel ess, the Court of Appeals held that tax and other
fiscal matters are not subject to review for conpliance with

| and use requirenents:

"Having rejected as substantively and procedurally
unmanageabl e any attenpt to say that sonme but not
all fiscal policy must conply with the goals and
having rejected as inconceivable the notion that
the legislature intended that all fiscal policy
had to comply with the goals, the only remaining
possibility is that no local taxation or budget
ordi nance has to conply with the goals. We so
hold.” 1d. at 538.

I n West side Nei ghborhood v. School Dist. 4J, 58 Or App

154, 161, 647 P2d 962, rev _den 294 O 78 (1982), the Court

of Appeals extended the holding in Housing Council in

concluding that a fiscally notivated decision to close a
school did not constitute a "land use decision" subject to
review by LUBA under the statutes governing LUBA review of
| and use decisions. In addition, the Court of Appeals

recently cited Housing Council with approval, and relied on

t hat decision in part in concluding that farm and forest ad

val orem tax preferential assessnment progranms, while clearly
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affecting |land use, are not state agency prograns affecting
land use subject to review wunder ORS 197.180(1) for

conpliance with the statew de planning goals. Springer v.

LCDC, 111 Or App 262, 267, 826 P2d 54, rev den 313 O 354
(1992). We therefore conclude that the exenption from

review for conpliance with |and use requirenents announced

in Housing Council for tax and ot her fiscal | ocal
| egislation still applies.

The exemption created by Housing Council clearly
applies to TMC Chapter 13.08. Petitioner's subdivision

approval was granted in a decision rendered in 1993, which
is not the subject of this appeal.10 The sewer inprovenents
have already been constructed pursuant to that 1993
deci si on. The only purpose served by TMC Chapter 13.08 is
to provide a neans whereby petitioner can recoup a portion
of the cost of the sewer inprovenents that it has already
constructed pursuant to the 1993 subdivision approva
deci si on. TMC Chapter 13.08 is nmuch nore a purely fiscal
ordi nance than was the systens devel opnent charge ordi nance

at 1ssue in Housing Council.

Whi | e Housi ng Council dealt with a facial challenge to

a city fiscal ordinance, and the decision before LUBA in

10Although a copy of the notice of the 1993 decision approving
petitioner's subdivision is in the record, the decision itself is not.
Foll owi ng oral argunent, at the Board's request, the city provided a copy
of the 1993 deci sion approving the subdivision. That decision is therefore
part of the LUBA record, but it is not part of the |ocal governnent record
inthis matter.
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this appeal is the city's application of a fiscal ordinance,

the Court of Appeals' decision in Housing Council nmade it

clear that just as the adoption of fiscal policy does not
result in a decision reviewable for conpliance with | and use
requi renments, neither does the application of such fisca
policy. 1d. at 538.

We conclude TMC Chapter 13.08 is purely a fiscal
or di nance. For that reason, the challenged decision
applying TMC Chapter 13.08 is not a land wuse decision
revi ewabl e by LUBA. 11
MOTI ON TO TRANSFER

ORS 19.230(4) provides in part:

"A notice of intent to appeal filed with the Land
Use Board of Appeals pursuant to ORS 197.830 and
requesting review of a decision of a nmunicipal

corporation made in the transaction of nunicipal

corporation business that is not reviewable as a
| and use decision as defined in ORS 197.015(10)

shall be transferred to the circuit court and
treated as a petition for wit of review * * * "

Petitioner filed a "Mdition to Transfer to Circuit
Court" requesting that LUBA transfer this appeal to
Washi ngton County Circuit Court "in the event [LUBA]

determ nes the chall enged decision is not a reviewable as a

1lpetitioner does not contend the challenged decision qualifies as a

| and use decision under the significant inpacts test. See Billington v.
Pol kK County, 299 O 471, 475, 703 P2d 232 (1985); City of Pendleton v.
Kerns, supra. |In any event, the exception to reviewability for conpliance

with land use standards for fiscal neasures identified in Housing Council
applies equally to decisions that would otherwise qualify as significant
i npact test |and use decisions. See Wstside Neighborhood v. School Dist.
4J, supra, 58 O App at 158-59.
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|and use decision or |limted land use decision * * *_*
Motion to Transfer to Circuit Court 1. Respondent does not
object to the notion.

Petitioner's nmtion to transfer this appeal to

o A W N P

Washi ngton County Circuit Court is granted.
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