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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

TED LAMM and ELI ZABETH LAMM )
)
Petitioners, )
)
VS. )
) LUBA No. 94-129
CI TY OF PORTLAND, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
BABLER BROS., aka P.1.P.E., INC , )
)
| nt ervenor - Respondent . )

Appeal from City of Portl and.

Jack Orchard, Portland, filed the petition for review
and argued on behalf of petitioners. Wth himon the brief
was Ball, Jani k & Novack.

Peter Kasting, Deputy City Attorney, Portland, filed a
response brief and argued on behalf of respondent.

Wlliam C. Cox, Portland, filed a response brief and
argued on behalf of intervenor-respondent.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 01/ 03/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the <city counci
elimnating a condition of approval, requiring the
construction of inprovenments to NE Grand Avenue, from 1989
and 1973 conditional use permts and 1975 and 1980 zone
changes affecting the subject property.
MOTI ON TO | NTERVENE

Babler Bros., aka P.1.P.E., Inc., the applicant below,
moves to intervene on the side of respondent in this appeal
proceeding. There is no objection to the notion, and it is
al | owed.
FACTS

The chal |l enged decision states the follow ng facts:

"Applicant requests the deletion of a condition of
approval in all four of the follow ng decisions:

(1) a conditional use for a fill as Condition B.
of Case CU-17-89 in the Hearings Oficer's
Deci si on of April 26, 1989; (2) anot her
conditional wuse for a fill as Condition 3 of

CU 63-73 in the City Council's decision of
Sept enber 4, 1973, (3) a zone change as
Condition B of Ordinance No. 139442 * * * of
February 5, 1975; and [(4)] another zone change as
Condition 1 of Ordinance No. 149396 * * * of

April 9, 1980. All  four of these <conditions
required inprovenents to portions of the NE G and
Avenue right-of-way. At the tinme of these

decisions the wuninproved portion of NE G and
Avenue was the site's only access to NE Col unbi a
Boul evard. * * * The approval criteria for this
review are those for Base Zone Changes found in
[Portland City Code (PCC)] 33.855.050 * * *,

"The site is a 24-acre parcel on the north side of
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NE Col umbi a Boul evard. The [west] side of the
site borders an uninproved section of NE G and

Avenue. The north part of the site borders the
Col unmbi a Sl ough. The portion near the slough is
quite steep. The back side of the sough is
actually a levee, but this is not evident because
[andfill dunping has back-filled against the south
side of the I|evee. Most of the site is a vacant
capped denmolition debris landfill that is used for
storage of pre-cast concrete products. The
concrete is cast in an existing facility on the
east end of the site."” Record 4.

The hearings officer conducted a public hearing on the

proposal to elimnate the disputed conditions of approval

and, thereafter, approved the request. Petitioners appeal ed
the hearings officer's decision to the city council. After
a public hearing on the matter, the city council affirnmed

the decision of the hearings officer, and this appeal ed
fol | oned.
PRELI M NARY | SSUES

A. Scope of Review

| ntervenor contends the challenged decision is a
limted Iland wuse decision, not a land wuse decision.
ORS 197.015(12) defines "limted |and wuse decision,” in

rel evant part, as:

"[A] final decision or determnation nmade by a
| ocal government pertaining to a site within an
urban growt h boundary whi ch concerns:

", * * * *

"(b) The approval or denial of an application
based on discretionary standards designed to
regulate the physical characteristics of a
use permtted outright, including but not
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limted to site review and design review."

As relevant, ORS 197.015(10)(a)(A) defines "land use
deci si on" as:

"A final decision or determ nation made by a | ocal
governnent * * * that concerns the adoption,
amendnment or application of:

"k *x * * *

(i) A land use regul ationg.;

"k * * * %"

ORS 197.015(10) (b) establ i shes exceptions to t he
ORS 197.015(10)(a) definition of "land use decision." One
of those exceptions is a Ilimted Iland wuse decision.

ORS 197.015(10)(b)(O).

The challenged decision elimnates conditions of
approval requiring certain inprovenents to NE Grand Avenue.
There is no dispute that elimnation of the conditions of
approval requires city review under PCC standards regul ating
zone changes. Thus, the chall enged decision is not subject
only to st andar ds sinply regul ati ng t he physi cal
characteristics of a use permtted outright, as is required
for it to be a limted |and use decision. Therefore, the
chal | enged decision is, by definition, not a limted |and

use deci sion. See Fechtig v. City of Albany, 130 O

App 433, __ P2d __ (1994).
The challenged decision applies the PCC zone change
st andar ds. The PCC is a land use regul ation. Therefore

the chal |l enged decision is a | and use deci sion.
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B. Rai se It or Waive It

The city and intervenor argue petitioners waived their
right to raise certain issues before this Board, because
t hose i ssues were not raised during the |ocal proceedings.

ORS 197.835(2) provides that LUBA' s scope of review is

limted as foll ows:

"lssues shall be |limted to those raised by any
participant before the I|ocal hearings body as
provi ded by ORS 197.763. * * *"

ORS 197.763(1) provides:

"An issue which may be the basis for an appeal to
[ LUBA] shall be raised not later than the close of
the record at or following the final evidentiary
hearing on the pr oposal before the | ocal
gover nnent . Such issues shall be raised wth
sufficient specificity so as to afford the
governing body * * * and the parties an adequate
opportunity to respond to each issue."

We have held that under the "raise it or waive it"
provisions of ORS 197.763 and ORS 197.835(2), a |ocal
governnment's failure to list a single applicable approva
criterion from its conprehensive plan or | and use
regulations in its notice of the initial evidentiary hearing
means that issues may be raised at LUBA even if they were

not raised locally. Wuster v. Clackamas County, 25 Or LUBA

425 (1993). Petitioners contend the city's notice of
hearing does not |Ilist the specific conprehensive plan
transportation policies applicable to the proposal and,
therefore, petitioners may raise issues at LUBA regardless

of whether those i ssues were rai sed bel ow.
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The city notice of the first evidentiary hearing states
that "mandatory transportation” policies in the city's
conprehensi ve plan are applicable to the proposal, but does
not identify which policies fall wthin that category.
Petitioners were in no position to determ ne which plan
transportation policies the city would determne to be
mandat ory, as the city is vested with significant discretion

in making such determ nations. See Davis v. City of

Bandon, O LUBA _ (LUBA No. 94-033, Septenber 12,

1994); Sal em Kei zer School Dist. 24-J v. City of Salem 27

Or LUBA 351 (1994). Because the notice of hearing fails to
identify which plan transportation policies the city
believes are applicable to the proposal, we nust consider

all issues raised in the petition for review,

FI RST ASSI GNMENT OF ERROR

"The City erred by adopting inadequate findings of
conpliance with the Transportation Elenent of the
Comprehensive Plan, by failing to identify the
"mandat ory policies' of the Transportation Elenent

t hat constituted approval st andar ds, and by
failing to identify the Transportation Elenent, or
any policies contained therein, as approval

standards in the public hearing notice of the City
Counci|l Hearing."

Petitioners argue the challenged decision fails to
i ncl ude findi ngs of conpl i ance with vari ous pl an
transportation policies. Specifically, petitioners allege:

"* * *  The City's findi ngs descri be t he
"Transportation Elenent' [of the plan] as an
applicabl e approval criterion, but the findings do
not identify which policies the City considers
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relevant to the Applicant's proposal or, in the

alternative, how the transportation service
findings address all 25 policies contained in the
Transportation Element. For exanple, the findings

do not purport to address concerns related to
Policy 6.10 (barrier free design), Policy 6.11
(pedestrian net wor k) , Pol i cy 6.12 (bicycle
net wor k) , Policy 6.13 (transportation denand
managenent), Policy 6.18 (clean air and energy
efficiency). * * * The City's findings fail to
provide a basis for concluding either that these
policies are satisfied or t hat t hey are
i napplicable. * * *" (Record citations omtted.
Enphases in original.) Petition for Review 12.

We cannot determ ne whether and to what extent the
cited plan transportation policies apply to the proposal
The city nust identify which, if any, plan policies apply to
t he proposal and explain in its decision how those policies

are satisfied. Beck v. City of Happy Valley, 27 O LUBA 631

(1994); Barrick v. City of Salem 27 O LUBA 417 (1994)

Eskandarian v. City of Portland, 26 Or LUBA 98 (1993).

The first assignment of error is sustained.

SECOND ASSI GNMENT OF ERROR

"The City's findings with respect to adequacy of
transportation services are not supported by
substantial evidence in the record as a whole."

Petitioners contend the record |acks substanti al
evidence to support the followng findings addressing the
requi rement of PCC 33.855.050.B for transportation services

adequate to support the uses allowed by the proposed zone:

" * * * Inprovenment of this intersection to the
standards required by past conditions of approval
woul d constitute a nuisance by adding to, rather
than relieving, a truck congestion problem * * *"
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Record 8.

* * * A portion of the proposed inprovenents are
* * * * on a fill wunsuitable for a roadbed.™
Record 9.

" * * * Since the Applicant no | onger needs [ NE]
Grand Avenue for site access, the Bureau of
Transportation Engineering and Developnent has
determined that it would be inequitable to nake
the applicant solely responsible for inprovenents
that would benefit several properties. * * *"
Record 9.

Petitioners rely on a letter fromthe Oregon Depart nment
of Transportation and, with respect to the third finding
gquoted above, intervenor's (or its predecessors in
interest's) failures to conply with the disputed conditions
of approval for many years. Petitioners claim that both
underm ne the evidence in the record which m ght otherw se
support the above quoted findings.

The city and intervenor cite evidence in the record
supporting the above quoted findings. We have reviewed the
evidence cited by the parties and conclude a reasonable
deci sion maker could find as the city did, based on the
evidence cited by the parties. Therefore, the city's
determ nation of conpliance wth PCC 33.855.050.B is
supported by substantial evidence in the whole record.

Younger v. City of Portland, 305 Or 346, 752 P2d 262 (1988);

1000 Friends v. Marion County, 116 Or App 584, 842 P2d 441

(1992) .

The second assignnment of error is denied.
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THI RD ASSI GNMENT OF ERROR

"There was an insufficient basis for deletion of
the [NE] Grand Ave. conditions and the City erred
in determning that a change in circunstances had
occurred justifying the release of the Applicant's
obligations to inprove NE G and Ave."

The chal | enged deci si on I ncl udes the follow ng
findi ngs:

"The nost significant change in circunstances
since the inposition of the prior conditions of
approval is that Applicant has developed a new
access to [NE] Colunbia Boulevard separate from
t he proposed [NE] Grand Avenue | nprovenents. *ox
*

" * * * %

"Circunstances have changed. Because applicant
has developed a site access to NE Colunbia
Boul evard, and because this new access is separate
from the uninproved portion of NE G and Avenue

applicant should not be solely responsible for
i nprovenents to NE Grand Avenue." Record 9.

Petitioners contend the city's determ nation to elimnate
t he di sput ed condi ti ons on t he basi s of changed
ci rcunmst ances, quoted above, is wong.

No party cites any standard requiring findings
concerning significant changes 1in circunstances as a
prerequisite to elimnating conditions of approval for

conditional use permts or zone changes. Further, we do not

understand the city to have determned "change of
circunmstances” is an independent basis for approving the
elimnation of the disputed conditions of approval. The

chal | enged decision identifies the standards applicable to
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t he proposed elimnation of the disputed conditions as being
the PCC zone change standards. Not hing in the chall enged
decision identifies changed circunmstances as an approval
standard under the PCC zone change regul ati ons or el sewhere.
The findings quoted above, concerning a significant change
in circunmstances, are sinply a conclusion about the subject
property's access. Whet her or not the changes to the
subj ect property's access anount to a "significant change in
circunst ances" provides no basis for reversal or remand of
t he chal |l enged deci si on.
The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"The City erred in making its decision to delete
past conditions of approval requiring inprovenents

to NE Grand Ave., purportedly renpving all such
conditions fromall prior |Iand use approvals, even
though the Applicant |imted its request to

renoval of only Condition B [of the 1989
conditional use permt.]"

Petitioners argue the city's authority to take action
is limted to the specific request <contained in the
devel opnent application. Petitioners allege intervenor's
application requested elimnation only of Condition B of the
1989 conditional wuse pernmt approval decision. Citing

Goodman  v. City of Portland, 19 O LUBA 289 (1990),

petitioners argue the city lacks authority to renpve
conditions of approval other +than the one intervenor
specifically requested be elimnated in its devel opnent

appl i cati on.
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Limtations on a local governnent's authority over
devel opnent applications nmust be specifically expressed in

t he | ocal code. Si monson v. WMarion County, 21 Or LUBA 313,

318 (1991). W are cited to nothing in the PCC which limts
the city's ability to approve a proposal to only the

specific requests included in a devel opnent application, and

we are not aware of any such Ilimtation. Goodnan is
i napposite. In Goodman, the applicant applied for a
conditional wuse permt for particular property. In the

process of approving that conditional use permt, the city
al so i nposed devel opment |imtations on other property owned
by the applicant that was not included in the applicant's
application. Based on its interpretation of the PCC, this
Board held the city |acked authority to inpose devel opnent
restrictions on property not subject to the devel opnent
application.

Cases nore analogous to the situation presented by the

i nstant appeal are Wodstock Neigh. Assoc. v. City of

Port| and, O LUBA (LUBA No. 94-093, OCctober 11,

1994), and Colwell v. City of Portland, 1 Or LUBA 74 (1980).

I n Wbodstock Neigh Assoc., this Board determned the city

did not err by approving a subdivision proposal including
clustered housing, even though the devel opment application
did not include «clustered housing. In Colwell, LUBA
determned the city did not err by approving a devel opnent

permt, even though the devel opnent application was for zone
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change approval only. Simlarly, here, we do not believe
the city commtted error by elimnating conditions of
approval requiring inprovenents to NE Grand Avenue in
addition to the one condition of approval relating to NE
Grand Avenue that the application requested be renoved.

The fourth assignment of error is denied.
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The city's decision is remanded.
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