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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JUNE W CKS, PAULI NE SKI NNER, )
JIM LEW S, BOBBY BECKLEY, JOHN )
THUT, and DeLAl NE THUT, )

) LUBA No. 94-139
Petitioners, )

) FI NAL OPI NI ON

VS. ) AND ORDER

)
CI TY OF REEDSPORT, )
)
Respondent . )

Appeal from City of Reedsport.

St ephen Mountai nspring, Roseburg, filed the petition
for review and argued on behalf of petitioners. Wth himon
the brief was Dole, Coalwell, Clark & Wite.

Stephen H MIller, Reedsport, and Bill Kloos, Eugene,
filed the response brief. Wth them on the brief was
Johnson & Kloos. Bill Kloos argued on behal f of respondent.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 03/ 08/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a city council decision approving a
residenti al subdi vi si on. The decision also approves
variances to certain city right-of-way w dth, roadway w dth,
si dewal k and street grade requirenents.

FACTS

The proposed subdivision will create 13 lots from a
9. 82-acre parcel zoned Single Famly Residential (R-1). The
Reedsport Conmprehensive Plan (plan), at p. B-1, identifies
t he subject property as being in an area of greater than 20%
sl ope. The subject property is adjoined by devel oped
residential areas to the north and east. The city limts
and urban growth boundary coincide with the southern and
west ern boundaries of the subject property.

Three existing deadend streets, Maple Court, View Court
and Bellevue Drive, wll be extended to the south to serve
t he proposed subdivision. Two of the extended streets,
Mapl e Court and View Court, are proposed to termnate in
circular turn-arounds. The extension of Bellevue Drive is
proposed to be a deadend. The three existing streets |ack
si dewal ks and have substandard right-of-way and roadway
wi dt hs. The proposed subdivision includes variances to
allow (1) the rights-of-way and roadways of the three street
extensions to be the same width as those of the existing

streets, and (2) the three street extensions to be built
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wi t hout si dewal ks. Addi tional variances are proposed to
i ncrease the maxi num al |l owabl e grade of View Court from 15%
to 16% and of Bellevue Drive from 15%to 18%1

The <city council initially approved the proposed
subdi vi si on on January 18, 1994. Petitioners appeal ed that
decision to this Board. After the petition for review was
filed, the city sought and obtained a voluntary remand of

t he chall enged deci sion. Wcks v. City of Reedsport,

O LUBA ___ (LUBA No. 94-016, April 11, 1994). On renand,
the city council remanded the matter to the planning
comm ssi on.

On May 31, 1994, the planning conmm ssion held an
evidentiary hearing on the subject application, and left the
record open for seven days for subm ssion of additional
evi dence. On  June 7, 1994, the planning conm ssion
reconvened, made decisions on whether evidence submtted
during the seven-day period would be accepted into the
record,?2 and adopted a decision and findings approving the
proposed subdi vi si on.

Pur suant to Reedsport Subdi vi si on Or di nance

(RSO 13.E. 6, the <city council adopted a resolution

1The challenged decision treats the variances for roadway width for
Mapl e Court and View Court, and the variance for street grade on View
Court, as "minor" variances. However, this distinction does not affect the
i ssues raised in this appeal.

2\Whet her the planning conmission erred by rejecting an "Exhibit QQ' is
addressed under the fourth assignment of error, infra.
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initiating an appeal of the planning conm ssion's decision.
Record Il 23.3 The resolution and the notice of the city
council's July 11, 1994 appeal hearing both state the city
council's review "shall be restricted to the record of the
proceedi ngs before the Planning Conmm ssion as identified in
[RSO 13.E.3."4 Record Il 23, 37. On July 12, 1994, the
city council adopted the chall enged deci sion.
FOURTH AND SI XTH ASSI GNMENTS OF ERROR

Petitioners contend the challenged decision should be
reversed or remanded because the city commtted several
procedural errors that prejudiced petitioners' substantia
rights.> Petitioners also contend the city failed to adopt
findings in support of the four "major" variances and the

subdi vi si on approval itself.

3The local record submitted in LUBA No. 94-016 is incorporated into the
record in this appeal, and is cited as "Record I." The local record
conplied after remand is cited as "Record II."

4Whet her the city council erred by accepting new evidence at the appeal
hearing is addressed under the fourth assignnent of error, infra.

SPetitioners also make a general claim that the alleged procedural
errors, particularly regarding notice of the planning comm ssion's hearing
and the applicant's refusal to allow petitioners access to the subject
property, violated petitioners' "right to procedural due process under the

Fourteenth Amendment of the U. S. Constitution.” Petition for Review 20.
However, petitioners do not support these clains with |egal argument, and
LUBA will not consider clains of constitutional violations that are not

supported by | egal argunent. Perry v. Yamhill County, 26 O LUBA 73, 77,
aff'd 125 Or App 588 (1993); Joyce v. Miltnomah County, 23 O LUBA 116,
118, aff'd 114 O App 244 (1992); Mbile Crushing Conpany v. Lane County,
11 O LUBA 173, 182 (1984).
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A. Noti ce of Pl anning Conm ssion Hearing

Petitioners contend the notice of t he planning
comm ssion's My 31, 1994 hearing failed to Ilist al
applicable criteria in the city's plan and ordi nances, as
required by ei t her ORS 197.763(3)(hb) or
ORS 197.195(3)(c)(C) .8 Petitioners also contend that to the
extent the challenged decision is a "limted" I|and use
decision, the city's notice failed to state that objections
to the proposal must be in witing, as required by
ORS 197.195(3)(c)(B). Petitioners argue t hey wer e
prejudiced by these alleged failures because they did not
"attack the application on the basis of [unlisted] criteria
[and did not] reduce all their objections to witing * * *_ "
Petition for Review 21.

Under ORS 197.835(7)(a)(B), we are authorized to
reverse or remand a |l ocal governnment decision on the basis
of procedural errors only if those errors prejudiced
petitioners' substantial rights.” Here, petitioners do not

argue the subdivision violates any plan or ordinance

60RS 197.763(3) governs local governnent notice of quasi-judicia

hearings on applications for "land wuse decisions,” as defined in
ORS 197.015(10). ORS 197.195(3)(c) governs |local governnent notice of
applications for "limted I and use deci si ons, " as defi ned in

ORS 197.015(12).

7Local government failure to comply with the procedural requirenments of
ORS 197.763 or ORS 197.195, whichever is applicable, also nmeans that
petitioners can raise issues before LUBA regardless of whether they were
rai sed below. ORS 197.830(10)(a); 197.835(2)(a); Barrick v. City of Salem
27 O LUBA 417 (1994). However, in this case, the city does not contend
petitioners waived any issue by failing to raise it bel ow
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criteria which they failed to raise below because those
criteria were not |listed in the notice of planning
conmm ssi on hearing. Petitioners also fail to identify any
instance in which the <city failed to address their
obj ecti ons because they were not reduced to witing, and the
city does not assert that any issues in the petition for
review cannot be raised before LUBA because they were not
raised in witing below. Because petitioners have not shown
their substantial rights were prejudiced by the alleged
errors, this subassignnment of error provides no basis for
reversal or remand.38

Thi s subassi gnnent of error is denied.

B. Site Visits by Planning Conm ssion Menbers

Petitioners contend two nenbers of the planning
conmm ssion nmade site visits to the subject property, but did
not disclose the substance of their observations on the
record or provide petitioners an opportunity to rebut any
evi dence obtained from such site visits. The city does not
di spute the site visits occurred, but argues petitioners
failed to object to the adequacy of the pl anning
comm ssioners' disclosures or request additional rebuttal

opportunities.

8As there is no basis for reversal or remand, and the city does not
claim petitioners "waived" any issues pursuant to ORS 197.830(10) and
197.835(2), we do not determ ne whether ORS 197.763 or 197.195 applied to
the city proceedings or whether the notice of the planning comr ssion
hearing in fact failed to conply with provisions of the applicable statute.
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The fact that two planning comm ssioners visited the
subject property was disclosed at the beginning of the
May 31, 1994 heari ng. Record |1 111. During their
subsequent presentation at that hearing, petitioners would
have had an opportunity to rebut evidence obtained by the
pl anni ng comm ssioners during their site visits. However
petitioners did not object to the adequacy of the
conmm ssioners' disclosure of what they observed during their
site visits, but rather argued that petitioners should also
be allowed to nake a site visit. Record |1 114. Where a
party has the opportunity to object to a procedural error
before the | ocal governnent, but fails to do so, that error
cannot be assigned as grounds for reversal or remand of a
| ocal governnent decision in an appeal to this Board.

Mazeski v. Wasco County, 26 O LUBA 226, 232 (1993);

Torgeson v. City of Canby, 19 Or LUBA 511, 519 (1990); Dobaj

v. Beaverton, 1 Or LUBA 237, 241 (1980).

Addi tionally, we have repeatedly determned that
de novo review by a higher level |ocal decision maker may
cure procedural errors that occurred in the proceedings

before a | ower |evel |ocal decision maker. Murphey v. City

of Ashland, 19 Or LUBA 182, 189-90, aff'd 103 O App 238

(1990); Fedde v. City of Portland, 8 O LUBA 220, 223

(1983), aff'd 67 O App 801 (1984). Under RSO 13.E.5, the
city council's review of the planning conm ssion's decision

is de novo, in that the city council may affirm reverse or
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modi fy the planning comm ssion's decision as it sees fit.
Further, because the city council's review was based on the
record of the planning conmm ssion proceedings, and the two
pl anni ng comm ssi on nenbers never disclosed the substance of
their site observations in the record, evidence regarding
their site observations was never placed before the city
counci | . Therefore, petitioners were not denied the
opportunity to rebut any evidence that was actually placed
before the final |ocal decision maker.?®

Thi s subassi gnnent of error is denied.

C. Failure to Adopt Exhibit FF as Findings

Petitioners contend the city gave them defective notice
of the planning conm ssion's decision, because the notice
states the planning comm ssion approved the proposed
subdivision and "adopted findings and conditions as
present ed I n Exhi bits EE and FF. " Record |1 45.
Petitioners argue the m nutes of the planning comm ssion's
June 7, 1994 neeting, which were unavailable at the tine of
the <city <council's appeal hearing, show the planning
comm ssion did not adopt the findings and conditions in
Exhibit FF in support of its approval of the subdivision and

the four mmjor variances. Record Il 58. According to

SWe note there is no claim here that the challenged decision relies on
planning commission findings that in turn rely on the inconpletely
di sclosed site visits by two of the planning conm ssioners. Conpare W son
Park Neigh. Assoc. v. City of Portland, 24 O LUBA 98, 118 (1992), aff'd
117 O App 620, rev den 316 O 142 (1993).
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petitioners, they were prejudiced because they justifiably
relied on the notice of the planning comm ssion decision in
failing to raise these issues before the city council.
Petitioners further argue that because the city council
adopted the planning comm ssion's findings, it also failed
to adopt Exhibit FF, and therefore adopted no findings in
support of the subdivision and the four mmjor variances.
"Exhibit EE" is a staff report, dated May 9, 1994, that
contains findings supporting the approved mnor variance
requests. Record Il 139-44. "Exhibit FF'" is a staff
report, dated My 31 and June 7, 1994, that <contains
(1) findings supporting the approved subdivision and ngjor
vari ances, and (2) conditions of approval. Record Il 68-84.

The mnutes of the planning commssion's June 7, 1994

meet i ng, whi ch apparently constitute t he pl anni ng
conm ssion's decision, indicate the followng notion was
approved:

"[T]o approve the [subdivision] pr oposal and
related variance requests including the staff
approval and findings for mnor variances as
presented in Exhibit EE and FF to the Planning
Comm ssion regarding * * * conpliance wth the
[ RSO ; Reedsport Zoning Ordinance [(RZO]; and the
Reedsport Comprehensive Plan.” (Enphasi s added.)
Record |1 58.

As we understand it, petitioners believe the |anguage
enphasi zed above neans that only the staff report containing
findings for the two mnor variances (Exhibit EE) was

actually adopted by the planning conm ssion, and not the
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other staff report containing findings for the subdivision
and maj or variances and conditions of approval (Exhibit FF).
However, we agree with the city that the above quoted notion
means the planning conm ssion adopted both Exhibits EE and
FF. Therefore, the notice of the planning conm ssion
deci sion given to petitioners was correct.

Additionally, the city council decision states:

"The Findings and Conditions of the Reedsport
Pl anning Comm ssion found in Exhibits EE and FF
are hereby adopted except as they are nodified by

t he Suppl enent al Fi ndi ngs and Condi ti ons
her ei nafter set forth."” (Enphasis added.)
Record Il 2.

Because, Exhibit FF includes findings supporting the four
maj or variances and the subdivision approval itself, the
city council did not fail to adopt findings supporting those
approval s.

Thi s subassignment of error is denied.

D. Rej ection of Exhibit QQ

Petitioners argue the planning comm ssion inproperly
refused to accept Exhibit QQ on grounds of irrelevancy.10
Record |1 54. Petitioners argue Exhibit QQ which consists
of a letter and nmap, contains evidence that lots in the
proposed subdivision will generate 2 to 3 autonobile trips

per day, and that access to Hi ghway 101, an arterial, should

10We note that petitioners objected to the exclusion of Exhibit QQin a
letter to the city council regarding the appeal. Record |1 26. It was
al so the "consensus" of the city council that Exhibit QQ is not relevant.
Record Il 15.
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be addressed. Petitioners argue Exhibit QQ is relevant to

the followi ng RSO street design standard:

"Street Access Through Existing Subdivision -
Whenever there 1is an existing, City-approved
subdi vi si on, access to streets within t he
subdi vi si on from parcel s out si de of t hat
subdi vi sion shall not be allowed unless they have
been planned, tie directly into arterial streets
and are approved by the [Planning] Comm ssion."
RSO 11. B. 15.

The ~city argues rejection of Exhibit QQ was not
prej udi ci al to petitioners because Exhibit QQ contains
non-expert opinion and is not material to the chall enged
deci si on.

As far as we can tell, RSO 11.B.15 could be applicable
to the challenged decision, if parcels within the proposed
subdivision will have access to streets wthin existing,
city-approved subdivisions. However, RSO 11.B.15 is not
interpreted or applied anywhere in the chall enged deci sion
The contents of Exhibit QQ appear to have relevance to the
application of RSO 11.B. 15 and other access or street design
approval standards. Therefore, in this case, the inproper
exclusion of Exhibit QQ was prejudicial error.11

Thi s subassi gnnent of error is sustained.

11Wwe |eave open the possibility that inproper exclusion of relevant
evi dence night not constitute prejudice to a party's substantial rights,
where we can deternmne the inproperly excluded evidence could not have
affected the decision reached. See Wosley v. Marion County, 118 O App
206, 211, 846 P2d 1170 (1993) (principle of harmess error applies to
LUBA's review). However, this is not such a case.
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E. Accept ance of New Evidence by City Counci

Petitioners contend the <city council accepted new
evidence at its appeal hearing, contrary to statenents in
the notice of hearing that the hearing would be on the
pl anni ng comm ssion record. According to petitioners, such
evidence includes a nmeno, dated June 23, 1994, from the
chief of police concerning traffic accidents in the area of
t he proposed subdivision (Exhibit WA and testinony by the
city engineer regarding the adequacy of a six-inch sewer
line to serve the proposed subdivision. Record Il 34, 15
Petitioners argue the city council did not admt the new
evi dence pursuant to RSO 13.E. 4.12 Petitioners also argue
their substantial rights were prejudiced by the submttal of
this new evidence, because the city failed to provide any
opportunity for rebuttal.

The city argues that although Exhibit WV is dated
June 23, 1994, testinony by the planning director indicates
Exhibit WW was actually submtted during the seven-day
period that the planning comm ssion record was kept open
(May 31, 1994 to June 7, 1994). Record |1 15. Therefore
according to the city, Exhibit WNis part of the planning
conmm ssion's record. The city also argues the engineer's

testinony that a six-inch sewer |line is adequate to serve

12Under RSO 13.E. 4, the city council may allow new evidence to be
subnmitted at an appeal hearing, if the evidence "could not have been
presented upon initial hearing and action," and after considering the five
factors listed in RSO 13.E. 4.a through e.
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t he proposed subdivision is not new evidence, but rather
merely restates evidence already in the record.

At the planning conm ssion's June 7, 1994 neeting, the
planning director submtted for the record Exhibits MM
t hrough RR, which had been submtted during the seven-day
period the record was held open, and the planning comm ssion
specifically accepted or rej ected t hese exhi bits.
Record Il 53-54. No nention was made of Exhibit WV which
as noted above, is dated June 23, 1994. Consequently, we
agree with petitioners that Exhibit WV was not part of the
pl anni ng comm ssion record and should not have been accepted
by the city council wthout conmplying with RSO 13.E. 4 and
providing petitioners an opportunity for rebuttal.

Wth regard to the testinony by the city engineer on

t he adequacy of a six-inch sewer |ine, we have reviewed the
earlier evidence in the record cited by the parties. The
only relevant statenent identified is that sewer Iline
"sizing is adequate." Record | 124. However, the parties

cite nothing previously in the record identifying the size
of the sewer |ine which the city engineer believed to be
adequate. We therefore agree with petitioners that the city
should have given them an opportunity to rebut the city
engi neer's testinmony concerning the sewer |ine.

Thi s subassi gnnent of error is sustained.

The fourth and sixth assignments of error are
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sustained, in part.?13
SECOND AND THI RD ASSI GNVENTS OF ERROR
RSO 13.A. 1 establishes the foll ow ng approval standard

for vari ances:

"Exception[al] Circunstances -  Exceptional or
extraordi nary circunstances apply to the property
which do not apply generally to other properties
in the same vicinity, and result from tract size
or shape, topography or other circunstances over
which the owner of the property, since enactnent
of this ordinance, has had no control."

Petitioners challenge the city's interpretation of the above
"exceptional circunmstances" variance standard, as well as
the process used by the city in interpreting that standard.

A. Process

Petitioners contend the city inproperly announced its
interpretation of RSO 13. A 1, particularly with regard to
the meaning of the ternms "vicinity" and "do not apply
generally,” for the first tine in the challenged decision. 14

Petitioners argue this was inproper under our decision in

13Because we sustain subassignments of error that require the city, on
remand, to accept additional evidence and rebuttal testinmony regarding
street, traffic and sewer service issues, we do not address the first and
fifth assignnents of error, which include challenges to the adequacy of the
findings and evidence supporting the city's decision. However, the second
and third assignments of error raise purely legal issues regarding the
city's interpretation of one of its variance standards and, therefore, are
addressed infra.

14n the second assignnent of error, petitioners also contend the city's
interpretations of two other variance standards, RSO 13.A. 2 and .3, were
not announced prior to the city's final decision. However, petitioners
provi de no argunent regarding the interpretation of these other standards
and, therefore, we do not address them further.
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Heceta Water District v. Lane County, 24 Or LUBA 402 (1993).

Petitioners contend the city's new definition of the
term "vicinity," as being the area generally bounded by
"Longwood Drive on the northwest side, the city limts on
the southerly side, and 22nd Street and its prolongation to
the city limts on the easterly side," mkes evidence froma
much | arger area relevant. Record |1 3. Petitioners argue
there was no indication during the evidentiary phase of the
city proceedings that the city would interpret "vicinity" in
this manner and, therefore, petitioners J|limted their
evidence to circunstances applying to properties along Maple
Court, View Court and Bellevue Drive. Petitioners further
argue that if the record were reopened, they would also
introduce quantitative evidence regarding the slopes,
si dewal ks, road wi dths and right-of-way w dths along other
streets in the "vicinity," as defined by the challenged
deci si on.

Petitioners also <contend the «city council's new

definition of "do not apply generally” as nmeaning not
shared with uniformty, or nearly so, by other properties in
the vicinity," calls for an additional type of evidence that
petitioners did not realize was relevant at the tine of the
evidentiary hearings bel ow. According to petitioners, if
the record were reopened, they would submt evidence that

many ot her properties in the vicinity share with the subject

property the circunstances of steep slopes, narrow roads and
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narrow ri ghts-of-way.

Martini v. OLCC, 110 O App 508, 514, 823 P2d 1015

(1992), holds that under ORS ch 183, when a state agency
changes an established interpretation of an adm nistrative
rule to a significant degree during the course of a
contested case proceeding, the parties nust be given an
opportunity to present evidence (and argunent) responsive to

t he new standard. See also McCann v. OLCC, 27 Or App 487

492, 556 P2d 973, rev den 277 Or 99 (1977); Sunray Drive-in

Dairy v. OLCC, 20 Or App 91, 95, 530 P2d 887 (1975). In

Heceta Water District v. Lane County, supra, 24 O LUBA

at 419, we stated there may be sone circunstances where
rel evant provisions of ORS ch 197 and 215 inpose a simlar
requi rement on |ocal governnent interpretation of |[ocal
regul ati ons In quasi -j udi ci al | and use proceedi ngs.
However, we nmade it clear this would not be the case if
there was no pre-existing "established" interpretation of
the local regulation in question on which participants in
the local proceeding mght justifiably rely.

Petitioners do not denonstrate the definitions of the
terms "vicinity" and "do not generally apply" adopted by the
chall enged decision are significantly different from
previously adopted city interpretations of those terns,
ot her than by making the bare contention that the decision
contains "new' interpretations. W thout a denobnstration

that the interpretations in the challenged decision are
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significantly different from previously established city
interpretations, petitioners' contention the city erred by
adopting the disputed interpretations in its final decision
must fail. If the interpretation of these terns was a
matter of first inpression for the city, participants should
have realized that a variety of interpretations m ght be
adopt ed, and shoul d have present ed their evi dence
accordi ngly.

Thi s subassi gnnent of error is denied.

B. Subst ance

Petitioners challenge the substance of the city's
interpretation of RSO 13.A.1 only wth regard to the
circunstances which "do not apply generally” provision.1
Petitioners cont end "[t] he ef f ect of t he city's
interpretation is to eviscerate the express |anguage, the
purpose, and the wunderlying policy of +the ordinance."”
Petition for Review 15. Petitioners argue that wunder the
pl ai n | anguage of RSO 13.A. 1, it would be reasonable to find
this "exceptional circunstances" standard satisfied if the
subj ect property shared a peculiar circunmstance with only a

smal| percentage (e.g. 5% of other properties in the

15petitioners also note the boundaries of the "vicinity" defined by the
city, as quoted in the text supra, conprise a triangle that does not close
at its northeast corner, because Longwood Drive does not quite intersect
22nd Street. However, this small "gap" in the northeast corner of the
triangl e does not appear to create any significant uncertainty as to what
properties the city considers to be in the same "vicinity" as the subject

property.
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vicinity. According to petitioners, wunder the <city's

interpretation of "do not apply generally" as neaning "not
shared with uniformty, or nearly so, by other properties in
the vicinity," the city can find this standard satisfied so
long as not all, or nearly all, of the properties in the
vicinity share the circunstance in question. Record |1 3.
I n other words, the exceptional circunmstances standard could
be satisfied even if the circunmstance in question is shared
with a mjority of (but Iless than "nearly all") other
properties in the vicinity. Petitioners contend this
interpretation is <contrary to the express |anguage of

RSO 13. A. 1, because "exceptional circunstances" nust nean "a
characteristic that nost other properties do not have."
(Enphasis in original.) Petition for Review 16.

This Board is required to defer to a local governing
body's interpretation of its own enactnent, unless that
interpretation is contrary to the express words, purpose or
policy of the local enactnment or to a state statute,

statewi de planning goal or admnistrative rule which the

| ocal enactnent i nplenents. ORS 197.829; Gage v. City of

Portland, 319 Or 308, 316-17, 877 P2d 1187 (1994); Clark v.
Jackson County, 313 Or 508, 514-15, 836 P2d 710 (1992).16

160RS 197.829 was enacted to codify Clark, but was not in effect when
this Board nade the decision reviewed in Gage. Nevert hel ess, the Court of
Appeals has stated that it will interpret ORS 197.829 to nean what the
suprene court, in Gage, interpreted Clark to nean. Watson v. Cl ackamas
County, 129 Or App 428, 431-32, 879 P2d 1309, rev den 320 Or 407 (1994).

Page 18



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

The Court of Appeals has explained this neans we nust defer
to a |local governnment's interpretation of its own
enactments, unless that interpretation is "clearly wong."

Reeves v. Yanmhill County, 132 O App 263, 269, P2d

(1994); Goose Hollow Foothills League v. City of Portland

117 O App 211, 217, 843 P2d 992 (1992); West v. Cl ackanmas

County, 116 Or App 89, 93, 840 P2d 1354 (1992).

Petitioners do not claim RSO 13.A. 1 inplenments any
state statute, statewide planning goal or admnistrative
rule. Petitioners do contend RSO 13.A. 1 is contrary to the
pur pose and policy of the RSO but provide no citation to
any provisions of the plan or RSO establishing what that
pur pose or policy is. However, we agree with petitioners
that the city's interpretation of "do not apply generally”
is contrary to the express | anguage of RSO 13. A 1.

RSO 13.A. 1 states that the "exceptional circunstances”
necessary for a variance exist when "[e]xceptional or
extraordinary circunstances apply to the [subject] property

whi ch do not apply generally to other properties in the sanme

vicinity * * *_" The RSO does not define the terns
"exceptional" or "extraordinary." However, the dictionary
definition of "exceptional" is "formng an exception; being
out of the ordinary: uncommpon, rare." Websters Third New
| nt er nati onal Dictionary 791 (1981). The dictionary
definition of "extraordinary" is "beyond or greater than
what 1is due, wusual, expected, necessary, or essential:
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special." 1d. at 806. Under the city's interpretation, an
exceptional or extraordinary circunmstance exists so |long as
the circunstance does not apply uniformy to all, or nearly
all, of the properties in the same vicinity.

In other words, wunder the city's interpretation, a
circunstance which applies to a mpjority (but Iess than
nearly all) of the properties in the vicinity, would qualify
as an "exceptional" or "extraordinary" circunstance. Stated
more  starkly, the city I nterprets "exceptional " or
"extraordi nary" circunstances as including all circunmstances
that are not wuniversal or nearly universal. Such an
expansive construction of the terns "exceptional" and
"extraordinary" is inpermssible, even wunder the highly
deferential standard of review inposed by Clark. Such an

interpretation is "clearly wong." Goose Holl ow Foothills

League v. City of Portland, supra.

Thi s subassi gnnent of error is sustained.
The second and third assignments of error are
sustained, in part.

The city's decision is remanded.
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