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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
W LLI AM J. CRAVEN
Petitioner,
VS.
LUBA No. 94-244

JACKSON COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
HELEN D. MAHI N
| nt ervenor - Respondent . )

Appeal from Jackson County.

Sandra Smth Gangle, Salem filed the petition for
review and argued on behalf of petitioner. Wth her on the
bri ef was Depenbrock, Gangle, G eer & Laird.

No appearance by respondent.

M chael C. Robinson, Portland, filed the response bri ef
and argued on behalf of intervenor-respondent. Wth him on
the brief was Stoel Rives Boley Jones & Gey.

SHERTON, Referee; HOLSTUN, Chief Referee, participated
in the decision.

AFFI RVED 03/ 27/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county hearings officer order
approving applications for a "lot of record" dwelling in the
Excl usive Farm Use (EFU) zone.1
MOTI ON TO | NTERVENE

Hel en D. Mahin, the applicant bel ow, noves to intervene
in this proceeding on the side of respondent. There is no

objection to the notion, and it is allowed.

FACTS

In 1969, I ntervenor acquired a 24-acre property
bordered by Jensen Lane to the north. That property
i ncl uded four separate | ots, approved by a prior
subdi vi si on. In 1981, the county approved a lot |Iline
adjustnment resulting in (1) a 1.75-acre parcel in the

nort hwest corner of the property containing an existing
dwel ling (Tax Lot 1900); (2) an undevel oped 1.75-acre parcel
directly to the south (Tax Lot 1801); (3) an undevel oped
5.65-acre parcel in the northeast corner of the property
(Tax Lot 2000); and (4) an undevel oped 15-acre parcel (Tax
Lot 1800). A portion of Tax Lot 1800 separates Tax Lots

1The order also approves a reduction in the "fuel break" required by the
Jackson County Land Devel opnent Ordi nance (LDO), from 100 feet to 30 feet,
on the north and west sides of the proposed dwelling. Petitioner does not

specifically challenge the approval of the fuel break reduction. However,
as we understand it, the fuel break reduction is dependent on the chall enged
county deci sion approving the proposed dwelling and will stand or fall with

t hat deci si on.
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1900 and 2000. Record 64, 66-70.
On June 2, 1994, by warranty deed, intervenor sold the
15-acre Tax Lot 1800 to her grandson. The deed includes the

follow ng reservation:

"Seller or her estate shall have first right of
refusal should property be sold during the term on
Note and Trust Deed owed Seller, at a price and
terms acceptable to seller.” Record 21

On June 8, 1994, intervenor filed an application for a |ot
of record dwelling on the 5.65-acre Tax Lot 2000. On
Novenber 14, 1994, after a public hearing, the county
heari ngs officer adopted the challenged decision approving
intervenor's application.
PRELI M NARY | SSUES

| ntervenor asks the Board to disregard references nade
in the petition for review to docunents that are neither in
the record nor subject to official notice. The references
in question are listed at Intervenor-Respondent's Brief 3.

Items a and b are references to m nutes of neetings of
the board of county conmm ssioners that are not in the
record. We shall disregard these references. Iltemc is a
reference to a county ordinance. We cannot take official
notice of that ordinance, because we have not been provided
a copy of the ordinance. Therefore, we shall disregard the
reference to that ordinance in the petition for review
Iltemd is a reference to Jackson County Ordi nance No. 94-8.

A copy of that ordinance has been provided as Exhibit B to
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the Petition for Review. Therefore, we shall take officia
notice of Ordi nance No. 94-8.

Iteme consists of references to the legislative
hi story of Oregon Laws 1993, chapter 792 (HB 3661). Sone
references are in the form of verbatim quotes from cited
|l egislative history materials, whereas others sinply
descri be or summarize itens  of | egi slative history.
| ntervenor does not contend the quotes from |egislative
hi story docunents set out in the petition for review are
i naccurate. Therefore, we shall take official notice of the
portions of the Ilegislative history of HB 3661 quoted
verbatimin the petition for review. W shall disregard any
references to legislative history that are supported neither
by verbatim quotes nor by subm ssion of the docunents in
questi on.

| ntervenor also nmoves to strike the map included at
page 4(a) of the petition for review, because that map is
not in the record. The map at Petition for Review 4(a) is a
copy of a county assessor's map at Record 64, to which
certain i nf ormati on has been added by petitioner.
Petitioner has |abeled certain parcels on the nmap as
"Petitioner's Property," " Lot of Record Application,”
"[ Applicant's] Grandson,"” and "Applicant's Existing Hone."
| nt ervenor does not contend the parcels have Dbeen
incorrectly | abel ed. Nei t her does intervenor contend the

informati on petitioner has indicated on the map is not in
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the record. Consequently, we accept the disputed map as
part of petitioner's argunent. I ntervenor's notion to
strike is denied.
FI RST ASSI GNMENT OF ERROR

LDO 218.090(6) allows "lot of record"” dwellings on

EFU- zoned | and, as foll ows:

"A dwelling on a lot or parcel that the current
owner acqui red before January 1, 1985, or acquired
by devise or intestate succession from an owner
who acquired the property before January 1,

1985, may be allowed subject to the follow ng:

"(A) For pur poses of this pr ovi si on, owner
includes the wfe, husband, son, daughter,
nmot her, f at her, br ot her, br ot her-in-1 aw,
si ster, sister-in-1aw, son-in-| aw,
daught er-i n-1 aw, not her -i n- 1 aw,
father-in-law, aunt, uncle, niece, nephew,
st eppar ent, stepchil d, gr andpar ent,

grandchild, of the owner or a business entity
owned by any one or conbination of these
famly nmenbers."”

"(B) The lot or parcel on which the dwelling wl
be sited was | awfully created.

"(C) The tract on which the dwelling will be sited
does not include a dwelling.

"t x x x x"2 (Epphases added.)

2The parties agree that the provisions of LDO 218.090(6) quoted in the
text are intended to inplenment the followi ng provisions of HB 3661, now
codified at ORS 215. 705:

"(1) [A lot of record] dwelling under this section may be
al l owed if:

"(a) The lot or parcel on which the dwelling will be
sited was lawfully created and was acquired by the
present owner:
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In addition, LDO 218.025 (Definitions) defines "tract" as
"[o]ne or nore contiguous lots or parcels under the sane
owner ship."3

Petitioner concedes Tax Lot 2000 was lawfully created
and was acquired by intervenor prior to January 1, 1985.
However, petitioner contends a lot of record dwelling cannot
be approved on Tax Lot 2000 because, contrary to
LDO 218.090(6) (C), Tax Lot 2000 is part of a "tract" that
already includes a dwelling. Petitioner argues that Tax
Lots 1800, 1900 (which has an existing dwelling), and 2000
are all part of the sane "tract."

First, petitioner argues these parcels are part of the

sane "tract," as that term is used in LDO 218.090(6)(C)

"(A) Prior to January 1, 1985; or

"(B) By devise or by intestate succession from a
person who acquired the lot or parcel prior
to January 1, 1985.

"(b) The tract on which the dwelling will be sited does
not include a dwelling.

Tx % % *x %

Tx % % *x %

"(6) For purposes of subsection (1)(a) of this section,

"owner' includes the wfe, husband, son, daughter,
nmot her, f at her, br ot her, br ot her-i n-1 aw, si ster,
sister-in-Iaw, son-in-1aw, daught er-in-1 aw,

nmot her-in-law, father-in-law, aunt, uncle, niece, nephew,
st epparent, stepchild, grandparent, grandchild, of the
owner or a business entity owned by any one or
conbi nati on of these fam |y nenbers."” (Enphasis added.)

3The sane definition of "tract" is used in ORS ch 215. ORS 215.010(2).
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ei ther because the parcels were under the sanme ownership on
January 1, 1985, or because they are under the sane
ownership now, in that LDO 218.090(6)(A) defines "owner" to
include the owner's grandchild. According to petitioner,
al though intervenor's Tax Lots 1900 and 2000 are separated
by Tax Lot 1800, owned by intervenor's grandson, all three

parcel s have the sane "owner," and therefore are part of one
“tract.”

Second, petitioner argues the purported conveyance of
Tax Lot 1800 to intervenor's grandson failed to alter
intervenor's ownership of Tax Lot 1800 because it was a
sham According to petitioner, because intervenor retained
for herself the right to buy Tax Lot 1800 back, at a price
acceptable to intervenor, intervenor should be considered
the constructive owner of Tax Lot 1800.

Both LDO 218.090 and ORS 215.705 state that the owner
of the property subject to a lot of record dwelling
application nust have acquired that property prior to
January 1, 1985. However, there is nothing in either
LDO 218.090(6) or ORS 215.705 indicating the "tract" on
which a lot of record dwelling is proposed to be sited is
determ ned by the ownership of the subject and contiguous
property as of January 1, 1985, or as of the date the LDO or
statutory provision becane effective. Consequently, the
county did not err by relying on the current ownership of

t he subject and contiguous parcels in determ ning whether
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t he proposed dwelling is located on a "tract" that does not
i nclude a dwelling.

The expansive definition of "owner" in ORS 215. 705(6)
explicitly states it applies only to ORS 215.705(1)(a),
which refers to when the subject |ot or parcel "was acquired
by the present owner . " (Enphasi s added.) The
ORS 215.705(6) definition of "owner" does not apply to the
term "tract,"” as used in ORS 215.705(1)(b), or to the term
"ownership," as wused in the ORS 215.010(2) definition of
“tract.”

The equivalent LDO 218.090(6)(A) definition of "owner"
states that it applies "for purposes of this provision."
Thus, LDO 218.090(6)(A) is not as explicit as ORS 215.705(6)
with regard to where it applies. However, LDO 218.090(6)
i mpl enent s ORS 215. 705, and no party ar gues t hat
LDO 218.090(6) is intended to be stricter than ORS 215. 705.4
Therefore, it is reasonable and correct to interpret the
LDO 218.090(6) (A) definition of "owner" to apply only to
identifying when the "current owner" acquired the property
proposed as the site of a lot of record dwelling, as
required by LDO 218.090(6), and not to identifying the
"tract" referred to in LDO 218.090(6)(C).>

4We note that section 1.2 of Odinance No. 94-8, which adopted
LDO 218.090(6), states the proposed anmendnents to LDO chapter 218 "are
consistent with the requirenments of House Bill 3661 * * *_ "

SUnder Gage v. City of Portland, 319 O 308, 316-17, 877 P2d 1187
(1994), and Watson v. Cackamas County, 129 O App 428, 431-32, 879 P2d
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Thus, If Tax Lot 1800 is owned by intervenor's
grandson, Tax Lots 1900 and 2000 are not contiguous lots
under the same ownership and, therefore, are not part of the
sane “"tract." In the challenged decision, the county

concluded this to be the case:

"Tax Lot 2000 is not part of a tract, meaning one
or nore contiguous lots or parcels under the sane
owner shi p. The Heari ngs O ficer rejects
[ petitioner's] contention that he should hold the
deed from [intervenor] to her grandson invalid and
not in 'good faith.'

"The ‘'right of first refusal' |anguage which
appears in the deed [to Tax Lot 1800] is unusual
and per haps unenf or ceabl e. Nevert hel ess,

[intervenor's] grandson has significant ownership
rights in the property. The grandson may use the
property for any lawfully permtted use, may apply
for a nonfarm dwelling, may pay-off the [note],
et c. The only obvious I|imtation on the
grandson's ownership is that he cannot sell the
property to a third person wthout triggering
[intervenor's] (or her estate's) first right of
refusal . *okox For purposes of this [lot of
record dwelling application], Tax Lots 1800 and
2000 are not under the 'sane ownership.'" Record
15-16.

The above findings are adequate to explain the county's
conclusion that Tax Lot 1800 is owned by intervenor's
grandson and, therefore, is not under common ownership wth

Tax Lot 2000. Further, that determnation is supported by

1309, rev den 320 O 407 (1994), we are not required to defer to
interpretations of |local enactnents by a decision naker other than the
| ocal governing body. Qur review of a hearings officer's interpretation of
a local enactnment is to determ ne whether the interpretation is reasonable
and correct. McCoy v. Linn County, 90 O App 271, 275-76, 752 P2d 323
(1988); Ellison v. Cackanas County, O LUBA ___ (LUBA No. 94-138
January 13, 1995), slip op 4.
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substantial evidence in the record. Record 21-22.

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

Petitioner contends the challenged decision violates
the Equal Privileges and Immunities Clause of Article I,
section 20, of the Oregon Constitution and the Equal
Protection clause of the Fourteenth Amendnent to the United
States Constitution.

| ntervenor argues petitioner failed to raise the issue
of wviolation of the above nentioned state and federal
constitutional provisions during the county proceeding.
Therefore, intervenor contends petitioner is precluded from
raising these issues before this Board. ORS 197.763(1);
197. 835(2).

Petitioner replies that these constitutional issues
were sufficiently raised by petitioner's testinony at the

Novenber 7, 1994 hearing before the hearings officer:

"* * * | purchased ny property in the w nter of
1986. Il own six tax lots and each one of those
tax lots [is] equal to or greater in size than
[the subject parcel], and yet | can't build on
each one of those tax |ots. * * x| think that
would treat me unfairly. If [intervenor] has a

honme on a tract and she wants to build on the
other tax lots, it would seemto nme that it would

be treating me unfairly because | can't build on
my other tax |ots. *okookw Petition for Review
App-7.

In Boldt v. Cackamas County, 107 Or App 619, 813 P2d

1078 (1991), the Court of Appeals nade it clear that the
purpose of ORS 197.763(1) and 197.835(2) is to prevent
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unfair surprise, and that an issue is waived where the issue
is not sufficiently raised below to enable a reasonable
deci sion maker to understand the nature of the issue. ODOT

v. Clackamas County, 23 Or LUBA 370, 375 (1992). W are not

cited to any portion of the record of the county proceedi ngs
where any party referred to the Equal Privileges and
| munities Clause of Article I, section 20, of the Oregon
Consti tution, or the Equal Protection Clause of the
Fourteenth Amendnent to the United States Constitution, by
name, article and section or anmendnent nunber, or their
operative terns. We do not believe a reasonabl e decision
maker would have understood, nerely from references to
"unfair treatnment,"” that violation of either of these
constitutional provi si ons was rai sed as an i ssue.
Consequently, we agree with intervenor that the issue of
violations of these constitutional provisions was waived,
and we do not consider it further.
The second assi gnnent of error is denied.

The county's decision is affirmed.
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