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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
DALE L. BURGHARDT,
Petitioner,
VS.
LUBA No. 94-180

CITY OF MOLALLA,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
LOREN McLEOD and SANDRA McLEOD,
| nt ervenor s- Respondent . )

Appeal from City of Mol all a.

Walter T. Aho, Mdlalla, filed the petition for review
and argued on behalf of petitioner.

No appearance by respondent.

Gregory S. Hathaway and Janes Stuart Smith, Portland,
filed the response brief. Wth them on the brief was Davis
Wi ght Tremaine. Gregory S. Hathaway argued on behalf of
i ntervenors-respondent.

SHERTON, Chief Referee, participated in the decision.

REMANDED 05/ 04/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a city council order approving a
conditional use permt for a nobile home park.
MOTI ON TO | NTERVENE

Loren McLeod and Sandra MLeod, the applicants bel ow
nmove to intervene in this proceeding on the side of
respondent. There is no opposition to the motion, and it is
al | oned.

FACTS

The subject property is an uninproved, rectangular
19. 32-acre parcel, bordered by Toliver Road on the south and
Silverton Road (H ghway 213) on the west. Property to the
south is designated Light [Industrial on the Mdlalla
Conmprehensive Plan (plan) map and is zoned Light Industrial
(M1). Property to the west, north and east of the subject
property is designated and zoned for residential use.

In 1990, the plan designation and zone of the subject
property were changed from Light I ndustrial/ M1 to
Multi-Fam |y Residential/R-3. The ordi nance approving the
plan and zone change to Milti-Famly Residential/R-3
contains a condition of approval that if an application for
a conditional use permt for a nobile home park is not
submtted within six nonths, or 1is not approved once
submtted, the plan designation and zone wll revert to

Li ght Industrial/M1.
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After the subject property was redesi gnated and rezoned
to Milti-Famly Residential/R-3, intervenors filed an
application for a conditional use permt for a 106-unit
mobi | e honme park. We remanded the city's deci sion approving

the conditional use permt in Burghardt v. City of Mlalla,

22 Or LUBA 369 (1991) (Burghardt 1). Qur decision was based

on the city's failure to denponstrate whether the proposal
was "tinmely <considering the adequacy of * * * public
facilities and services existing or planned for the area
affected by the use," as required by Mdlalla Zoning and
Devel opment Ordi nance (MZDO) 18.76.010.3, and whether the
site plan confornmed to certain other MDO requirenents.
After further proceedings on remand, the city again approved

i ntervenors' application. In Burghardt v. City of Molalla,

25 Or LUBA 43 (1993) (Burghardt 11), we remanded the city's

second decision approving intervenors' application, based
solely on failure to conmply with MDO 18.76.010.3 wth
regard to school s.

Sonetine after the conditional use permt application

at issue in Burghardt | and Il was filed, the city anended

MZDO 18. 76. 010. 3.1 After MZDO 18.76.010.3 was anended, on

February 10, 1994, intervenors filed a new application for a

1The ordinance amending MDO 18.76.010(3) was not appealed and
therefore, is considered acknow edged under ORS 197.625(1).
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100-unit nmobile home park on the subject property.2 After a
public heari ng, a city heari ngs of ficer approved
i ntervenors' new application, with conditions. Bot h
petitioner and intervenors appealed the hearings officer's
decision to the «city council. After further public
hearings, the city council affirnmed the hearings officer's
deci si on and approved I ntervenors' new application,
modi fying three of the conditions.

Thi s appeal foll owed.3
FI RST ASSI GNMENT OF ERROR

The 1990 ordinance changing the plan designation and
zone of the subject property to Multi-Famly Residential/R-3
includes the follow ng "reversion cl ause":

"As a condition of approval of +the foregoing
Conmprehensive Plan change and zone change, the
property is hereby limted to developnent as a
nmobil e honme park. Should a conditional use
[permt] for a nobile honme park not be applied for
within six (6) nonths from the adoption of this
ordi nance, or upon application, should a final
order denying a conditional use [permt] be made,
this ordinance shall automatically become void and
the subject property shall revert to the Light

2The new nobile honme park proposal is substantially the sane as the
previ ous one, except that the nunmber of units was reduced from 106 to 100
"to reflect the need for recreation/open space and to address the possible
exi stence of a wetland on the site.” Record 106. There is no dispute that
the new application is subject to the anended version of MZDO 18. 76.010. 3.

3The Suppl emental Record subnmitted by the city includes three separately

page nunbered docunents -- a transcript of the hearings officer's March 29,
1994 hearing on the subject application, the local record in Burghardt 11
(hereafter cited as Record Il ___ ), and the local record in Burghardt |
(hereafter cited as Record I ).
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| ndustri al pl an desi gnati on and M 1 zone
designation.”™ Record | 172.

The challenged decision interprets and applies the

above quoted provision:

"[T] he original conditional use permt application
was filed by [intervenors] within six nonths from
the date Ordinance 90-5 was adopted. Therefore
the first contingenc[y has] not been triggered.

"[T] here has never been a final order issued by
the City or by LUBA 'denying a conditional use
permt.’ The City approved the original permt.
LUBA did not reverse the City's approval, but
rather remanded the City's decision back to the
City for further proceedings. The City has not
yet disposed of LUBA's remand and the original

application is still pendi ng. Under these
circunstances, the City has not taken final action
on [intervenors' first] application. Ther ef or e,

t he second conti ngency has not been triggered.

"Since neither of the <contingencies in [the
reversion cl ause] of Or di nance 90-5 [ has]
occurred, the property has not reverted back to
M1 zoning, and it remains zoned as R-3 for
purposes of this application.” (Enmphasis in
original.) Record 3-4.

Petitioner contends the plan designation and zone of
the subject property have reverted to Light Industrial/M1
under which a nobile hone park is not permtted. Petitioner
contends the above quoted interpretation of the reversion
clause is erroneous. Petitioner argues the city's
interpretation is inconsistent with the apparent purpose of
the reversion clause to require that the plan and zone
desi gnati on of the subject property revert to industrial if

a conditional use permt application for a nobile honme park
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filed within six nmonths of the 1990 ordinance is not
approved by the city. According to petitioner, intervenors'
first condi ti onal use permt application cannot be
considered to remain pending, either because the city did
not act on it within a reasonable time after LUBA's renmand

in Burghardt 11, or because intervenors' filing of a second

application inpliedly wthdrew or abandoned the first
application.

| ntervenors argue that the city properly found that
neither of the contingencies identified in the reversion
cl ause has occurred. Intervenors also note petitioner fails
to identify any provision of state statute or the MZDO t hat
requires the city to act upon a permt application within a
certain time after remand of its decision by LUBA, or that
requires a permt application to be considered w thdrawn or
abandoned if the applicant files a second application.

This Board is required to defer to a local governing
body's interpretation of its own enactnent, unless that
interpretation is contrary to the express words, purpose or
policy of the local enactnment or to a state statute,
statewi de planning goal or admnistrative rule which the

| ocal enactnent i nplenents. ORS 197.829; Gage v. City of

Portland, 319 Or 308, 316-17, 877 P2d 1187 (1994); Clark v.
Jackson County, 313 O 508, 514-15, 836 P2d 710 (1992).4

40RS 197.829 was enacted to codify Clark, but was not in effect when
this Board nade the decision reviewed in Gage. Nevert hel ess, the court of
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This nmeans we  nust def er to a local governnment's

interpretation of Its own enact nent s, unl ess t hat
interpretation is "clearly wong." Reeves v. Yanhil
County, 132 O App 263, 269, ___ P2d ___ (1995); (Coose

Hol | ow Foothills League v. City of Portland, 117 Or App 211

217, 843 P2d 992 (1992); West v. Clackamas County, 116

O App 89, 93, 840 P2d 1354 (1992).

There is no dispute that an application for a
conditional use permt for a nobile home park on the subject
property was filed within six nonths after Ordinance 90-5
was adopt ed. The city's determnation that a final order
denying that application has not been made and, therefore,
that the second contingency identified in the reversion
clause has not occurred, is well within its interpretive
di scretion under ORS 197.829 and C ark.

The first assignnment of error is denied.

SECOND AND THI RD ASSI GNVENTS OF ERROR

As anmended, MZDO 18. 76. 010. 3 establishes the follow ng

approval standard for a conditional use permt:

"The site and the proposed devel opnent are tinely,
consi deri ng:

a. The adequacy of transportation, water, sewer
and storm drainage systens existing or
pl anned for the area affected by the use; and

"b. Whether it is feasible to neet any projected

appeals has stated that it wll interpret ORS 197.829 to nmean what the
Suprene Court, in Gage, interpreted Clark to nean. Watson v. Cl ackamas
County, 129 Or App 428, 431-32, 879 P2d 1309, rev den 320 Or 407 (1994).
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increased demand for other types of public
facilities within a reasonable tine."

There is no dispute that schools are "other types of public
facilities" under MZDO 18. 76. 010. 3. b.
A. Projected Increased Demand for School Facilities
The chal | enged decision interprets "projected increased

demand" as foll ows:

"[P]rojected [increased] demand should be based on
current enrollnent data, plus the demand created
by the proposed developnent, plus the demand
created by any other new devel opnent that has
received final approval from the City since the
date that the | ast enrol | ment figures were
conputed. "> Record 14.

1. Demand from Infill Devel opnent

Petitioner contends the <city's interpretation of
"projected increased demand” is incorrect because the city
fails to consider future growth in enrollment due to infil
devel opnent of residentially zoned land within the city,
where dwel lings are outright permtted uses.

I ntervenors respond MZDO 18.76.010. 3. b does not require
the city to consider the effects on school enrollnent of
full build out of all residentially zoned |land within the
city. According to intervenors, the ordinance requires only
that the city evaluate the current situation and the inpact

of the proposed devel opnent.

5The chal l enged decision predicts the proposed mobile home park will
i ncrease school district enrollment by 52 primary school students and 11
hi gh school students. Record 14. These figures are not contested.
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O©oo~NO O1h~ w N =

The decision includes findings explaining the city's
decision not to consider projected increases in school

enrol I ment due to infill devel opment:

"Unl ess 'projected [increased] demand' is based on
enrol |l ment expected from the proposed project and
on the enrollnent expected from other projects

t hat have received approval since the |ast
enrollment figures were conputed, it wll Dbe
difficult to draw the Iline as to whether the
potenti al i npact from all undevel oped or

under devel oped residentially zoned land in the
City should or should not be considered in the
pr oj ecti on. For exanple, any parcel of vacant
residentially zoned land inherently carries wth
it the potential to create a demand for school
services. * * *"6 Record 13.

The city's interpretation of "projected increased
demand” with regard to not considering demand from future
infill developnment, as explained in its findings, is not
clearly wrong.

Thi s subassignment of error is denied.

2. Devel opment Qutside City

Petitioner argues the relevant school district includes
| and outside the City of Mdlalla. According to petitioner
the city erred by not considering demand for school services
resulting fromresidential devel opnent outside the city.

| ntervenors argue that nost of the school district's

6The sentence imediately following the quote states "[s]chool districts
do not normally project demand based on this type of potential dermand."
Id. Petitioner contends this sentence is not supported by substantial
evidence in the record. However, we regard this sentence as surplusage,
because what is at issue here is how the city determnes "projected
i ncreased demand" for school services.
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enroll ment conmes from within the city. I ntervenors also
argue that nmost of the land outside the city is zoned for
| ess intense uses (including exclusive farmuse), which wl
not have a significant inpact on school enroll nment.
Petitioner essentially contends the city nust interpret
"projected increased demand" for school services to include
demand from future, as yet unapproved, resi denti al
devel opnent outside the city. In the preceding section, we
uphold the city's interpretation that it need not consider
future, as yet unapproved, devel opnent of residential |and

within the city in determning "projected increased demand"

under MZDO 18. 76. 010. 3. b. In the absence of any contention
by petitioner that the city failed to consider demand from
residential devel opnent outside the city that has received
final approval from the relevant county we fail to see the
city erred.

Thi s subassi gnnent of error is denied.

B. Feasibility of Meeting Projected Increased Demand
Wthin a Reasonable Tinme

The chal l enged decision finds the projected increased
demand for high school facilities exceeds the capacity
currently available by 45 students.’ Record 14. The
deci sion goes on to find:

mxoxox 'The school district plans to build

"However, the decision finds that primary school capacity exceeds demand
by 439 students. Id.
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sufficient capacity to house 1400 students' as the
result of a voter approved bond neasure to
construct a new high school. * * *

"[1]t is '"feasible' for the [school] district to
accommpdate these 45 additional hi gh  school
students, because the voters have approved funds
to replace the South Canmpus Hi gh School, which
will increase high school <capacity [from the
current 872] to 1, 400.

"[This] denonstrates that it is feasible for the
pl anned hi gh school facility to nmeet the projected
demand 'within a reasonable period of tinme.'
[The] City Council interprets the evidence in the
record to reflect the intent of the [school]
district to construct a new school facility within
a reasonable period of tinme to carry out the vote
of the citizens * * *." (Enphasis added.) Id.

Petitioner cont end t he city's det erm nati on of
feasibility inproperly fails to determ ne what specific tinme

in the future constitutes "a reasonable time," and is not
supported by subst anti al evi dence in t he record. 8
Petitioner points to one portion of the chall enged deci sion,
which states the "use of the phrase '"within a reasonable

period of time' indicates that sonme sort of reasonabl e
time' nust be identified within which the [necessary school
facilities] will be provided." Record 11. Petitioner also
argues the fact that the voters have approved a bond neasure

for the <construction of a new high school "does not

8Petitioner also contends a condition inposed by the city regarding the
adequacy of school facilities is not an adequate substitute for a
deternmination of conpliance with MZDO 18.76.010.3.b with regard to schoo
facilities. Because we conclude the challenged decision properly
deternmines conpliance with MDO 18.76.010.3.b wth regard to schoo
facilities, we do not consider this issue further
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establish that the [projected increased demand] will be net;
it is a nmere abstraction from which no conclusions can be
drawn." Petition for Review 14. Petitioner contends there
is no evidence in the record as to when any such new high
school facility will be avail abl e.

MZDO 18. 76. 010. 3. b does not explicitly require the city
to identify a specific date in the future as the "reasonable
time" wthin which it 1is feasible to neet projected
i ncreased demand for public facilities. Therefore, that the
city failed to do so does not provide a basis for reversal
or remand.

Wth regard to petitioner's evidentiary challenge, this
Board is authorized to reverse or remand a challenged
decision if it is "not supported by substantial evidence in
the whole record.” ORS 197.835(7)(a)(C). Substanti a

evidence is evidence a reasonable person would rely on in

reaching a decision. City of Portland v. Bureau of Labor

and Ind., 298 Or 104, 119, 690 P2d 475 (1984); Bay v. State

Board of Education, 233 O 601, 605, 378 P2d 558 (1963);

Carsey v. Deschutes County, 21 Or LUBA 118, aff'd 108 Or App

339 (1991).

We have reviewed the evidence in the record cited by
the parties. This includes evidence that a city high school
was severely damaged by a 1994 earthquake, that the current
hi gh school enroll ment of 872 students is being provided for

by the school district, that partial federal funding is
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avail able to replace the damaged hi gh school, and that the
voters passed a $9,800,000 bond neasure representing the
school district's estimated share of the funds needed to
repl ace the damaged hi gh school with a school having surplus
capacity. Record 176- 86. Based on this evidence, a
reasonabl e person could conclude, as did the city, that it
is feasible for the projected demand for high school
facilities for 45 additional students to be net within a
reasonabl e period of tine.

Thi s subassi gnnent of error is denied.

The second and third assignnments of error are deni ed.
FOURTH ASSI GNMENT OF ERROR

MZDO 18. 56. 230 provi des:

"A recreation/open space area shall be |ocated and
mai ntai ned within the nobile hone park. A nininmum
of two hundred square feet per unit space shall be
provided for the recreation/open space area.”

The chal | enged decision addresses this requirenment as

foll ows:

"[Intervenors'] prelimnary plan shows an area
devoted to open space and wetl ands. It is not
clear what the size of this area is, although it
appears to be roughly 20,000 [square] feet. The
[ MZDO] requires at |east 200 square feet of open
space per unit. Since [intervenors] are proposing
100 units, the [MZDO requires at least a 20,000
square foot recreation/open space area for this

devel opnent . Prior to issuance of final
devel opnent permts, [i ntervenors] nmust
denonstrate t hat t he required anount of

Page 13
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recreation/ open space wi || be provi ded. [9]
Therefore, it appears that this requirenment can be

met." Record 6-7.
"Recreation/open space area" is not defined in the
MZDO. Petitioner contends the city cannot interpret this

term to include wetlands, because wetlands cannot be used
for recreational purposes. According to petitioner, the
city must interpret "recreation/open space area"” to nean an
area that is both open space and avail able for recreation.

We agree with intervenor that it is entirely reasonable
for the city to interpret "recreation/open space area," as
used in MZDO 18.56.230, to include wetl ands.

Petitioner also argues the city failed to detern ne
and the record fails to support a determi nation, that the
area intervenors propose to designate as a recreation/open
space area is at least 20,000 square feet in size.
According to petitioner, the city nust do nore than say the
area "appears to be roughly 20,000 square feet." Record 7.

We understand the city's finding to state the area
designated on intervenors' site plan as a recreation/open
space area is approximtely 20,000 square feet, and that a
preci se determ nation of the area's size will be made when

detailed construction plans are submtted ©prior to

9Thi s apparently refers to MZDO 18.56.150.B. 3, which requires that after
conditional use approval, but prior to issuance of a devel opnent pernit for
a nobile home park, the applicant nust subnmit construction plans and
specifications to the city, including necessary information on the required
recreati on/ open space area.
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devel opnent plan approval, under MDO 18.56. 150. See n9,
supra. We see nothing wong with the city's approach to
this determ nation. 10

The fourth assignment of error is denied.
FI FTH ASSI GNMENT OF ERROR

As quoted supra, MDO 18.76.010.3.a requires that the
site and proposed developnent be tinely, considering the
adequacy of existing and planned transportation systens.
The city finds conpliance with MZDO 18. 76. 010. 3. a based on a
transportation study submtted by intervenors, dat ed
May 1990, which concludes that the affected intersections
will continue to operate at |evel of service B or better
t hrough 1995, with the proposed devel opnment and reconmended
certain street inprovenents. Record 8. The city also
relies on conditions of approval requiring intervenors
(1) to construct a half street inprovenent along the
property's frontage on Toliver Road, including curbs,
gutters and sidewal ks, and (2) to participate financially in
the construction of a southbound Ileft turn lane from
Hi ghway 213 onto Toliver Road and to dedicate any frontage
al ong H ghway 213 required for such i nprovenents.
Record 8-9, 17-18.

Petitioner contends the city's determnation of

10\ also agree with intervenors that the application of a ruler to
intervenors' site plan (which has a scale of 1 inch to 50 feet) clearly
i ndicates the area shown as "Open Space and Wetlands" is closer to 30,000
square feet than 20,000 square feet.

Page 15



© 00 ~N oo o b~ w NP

N NN N NN R R R R R R R R R R
g A W N P O © O N o o M W N R O

26

conpl i ance w th MZDO 18. 76. 010. 3. a W th regard to
transportation systenms is not supported by substantial
evi dence, because the traffic study in the record is five
years old, was prepared in support of intervenors' first
conditional use permt application, and does not predict the
adequacy of traffic facilities beyond 1995.

We have reviewed the evidence cited by the parties,
which consists primarily of the 1990 traffic study.
Record | 36-71. W agree with intervenors that a reasonabl e
person could rely on that evidence to reach the concl usion
the city did.

The fifth assignnment of error is denied.

SI XTH ASSI GNMENT OF ERROR

MZDO 18.76.010.3.a also requires that the site and
proposed devel opment be tinmely, considering the adequacy of
existing and planned sewer and water systens. The city
approved the proposed devel opnent based on findings that the
city's sewer and water systens currently have capacity to
handl e the proposed devel opnment. Record 9.

Petitioner contends the city's interpretation of
MZDO 18.76.010.3.a with regard to sewer and water systens is
incorrect, because it gives applicants for conditional use
permts "the same right to [sewer and water] services on a
first-come, first-served basis that owners of undevel oped
land in the city enjoy for the primary uses allowed [on]

their property.” Petition for Review 20. According to
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petitioner, under MDO 18.76.010.3.a the city should not
approve a conditional wuse permt unless it has sewer and
water capacity to provide those services to permtted
devel opnent on all undevel oped land within the city.

W see no reason why the city nust i nterpret
MZDO 18.76.010.3.a to require it to find that there is
adequate sewer and water capacity to supply those services
to all undeveloped land in the city before it can approve a
conditional use permt. The <city's interpretation of
MZDO 18.76.010.3.a in this regard is reasonable and well
within the discretion afforded by ORS 197. 829 and Cl ark.

The sixth assignnment of error is denied.

SEVENTH ASSI GNMENT OF ERROR

MZDO 18.76.010.3.a also requires that the site and
proposed devel opment be tinmely, considering the adequacy of
exi sting and pl anned storm drai nage systens. Wth regard to
this requirement, the city finds:

"In the absence of conflicting testinony, [the
city] relies upon the judgnment of the Director of
Public Wrks who indicates that the natura
dr ai nage channel on the south side of Toliver Road

wi | handle nmst of the run off from this
devel opnent . The portion that will not drain to
the south will flow west to H ghway 213 and south
to Bear Creek. To the extent that [the
devel opnent] will inpact the [ Oregon Departnent of
Transportation (ODOT) ] drai nage system al ong
H ghway 213, [intervenors] wll be required to

conply with any related requirenents of ODOT
concerning the use of ODOT's drai nage system

"Therefore, * * * |t appears that the storm
drai nage system will be adequate to accomovdate

Page 17



this devel opnent. [ MZDO 18.76.010.3.a] wll be
met, so long as the conditions of approval are net
insuring that the final storm drainage plan is
acceptable to the City, the county and ODOT, as
necessary." (Enphases added.) Record 9-10.

The challenged decision also includes the follow ng

condition (condition 10):

"To the extent that this proposed devel opnent may
i npact the ODOT drai nage system al ong Hi ghway 213,
[intervenors] shall be required to denopnstrate
that they wll conmply with any relevant ODOT
requi rements concerning its drai nage system prior
to final site plan approval."” (Enphasi s added.)
Record 18.

Petitioner points out the record indicates, and the
city found, that a portion of the storm water runoff from
the subject property would flow to the west, onto property
controlled by ODOTI. Petitioner contends there is no
evidence in the record as to the amount of this runoff, the
adequacy of any ODOT storm drai nage system to accommodate
such runoff, or whether ODOT will permt such a use of its
storm drai nage system Therefore, according to petitioner
the record does not contain substantial evidence to support
a determ nation of conpliance with MZDO 18.76.010.3.a with
regard to storm drainage. Petitioner further contends
condition 10 is not an adequate substitute for a
determ nation of the adequacy of storm drainage systens at
the time of conditional use permt approval.

A local government may properly grant pernit approval
based on either (1) a finding that an applicable approval

standard is satisfied, or (2) a finding that it is feasible
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to satisfy an applicable approval standard and the
i mposition of conditions necessary to ensure that the

standard will be satisfied.1l Rhyne v. Miltnomah County, 23

O LUBA 442, 447 (1992). However, in this case, the
evidence cited in the record is inadequate to support either
a finding that MZDO 18.76.010.3.a is satisfied with regard
to storm drainage systenms for runoff from the subject
property to the west, or a finding that it is feasible to
satisfy MZDO 18.76.010.3.a in this regard.

The challenged decision finds that sonme storm water
runoff from the subject property to the west wll occur.
Record 9. The only evidence in the record to which we are
cited regarding storm drai nage systens to handl e runoff from
t he subject property to the west is the follow ng statenment

fromthe city Public Works Director:12

11we have al so held that a |ocal governnent may defer a determnation of
conpliance with an applicable approval standard, if its decision or
regul ati ons ensure that the later approval process to which the decision
making is deferred provides any notice and opportunity for input required
as part of the original approval process. Eppi ch v. C ackamas County, 26
O LUBA 498, 507-08 n8 (1994); Holland v. Lane County, 16 O LUBA 583,

596-97 (1988). Here, the challenged decision refers to insuring that a
"final drainage plan" is acceptable to the city, and to requiring certain
denonstrations prior to "final site plan" approval. Record 10, 18.

However, we do not see any references to such requirements or approval
processes in the MDO and the challenged decision itself does not
establish any process for notice and input prior to "final drainage plan”
or "final site plan" approval. Therefore, the inposition of condition 10
is not a sufficient basis for allowing a determ nation of conpliance with
MZDO 18. 76. 010. 3. a regardi ng storm drai nage to be deferred.

120e note that the oversize "Overall Uility Plan" included in the
record as part of intervenors' site plan does not appear to contain any
i nformati on regardi ng storm drai nage.
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"There is a natural drainage channel on the south

side of Toliver Road that will handle nost of the
run off from this devel opnent. That portion that
will not drain to the south wll flow west to
H ghway 213 and south to Bear Creek." (Enphasi s

added.) Record 170.
The above enphasized statenment says nothing about the
exi stence of any storm drainage system to handle runoff to
the west, the adequacy of any such system or the
feasibility of making the existing or planned storm drainage
system adequate to handle runoff from the proposed
devel opment to the west. A reasonable person could not
concl ude, based on t he above st at enent, t hat
MZDO 18.76.010.3.a is satisfied wth regard to storm
dr ai nage or t hat It IS feasi bl e to satisfy
MZDO 18.76.010.3.a with regard to storm drai nage.

The seventh assignnment of error is sustained.

The city's decision is remnded.
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