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28 | nt er venor - Respondent . )
30 Appeal from Coos County.

32 Doris Nehoda, George Nehoda, Carroll Dixson, Jinme
33 Dixson, and Elena Flaherty, Coos Bay, filed a petition for
34 review Doris Nehoda and George Nehoda argued on their own
35 behal f.

36

37 Edward H. Harter, Coquille, filed a petition for review
38 and argued on his own behal f.

39

40 Vi Fietz and Dorothy Hootman, Coos Bay, represented
41 thensel ves.

42

43 No appearance by respondent.

44

45 M chael H. Fairchild, Portland, filed the response



brief and argued on behalf of intervenor-respondent.
SHERTON, Chief Referee, participated in the decision.
REMANDED 05/ 18/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the board of county
conm ssioners determning that a salvaged autonobile parts
busi ness and automobile wecking facility is a wvalid
nonconform ng use and inposing certain limtations on the
operation of that use.
MOTI ONS TO | NTERVENE

Edward H. Harter, Vi Fietz and Dorothy Hootnman nove to
intervene in this proceeding on the side of petitioners.
There is no opposition to the notions, and they are all owed.

Duane Haught, the operator of the salvaged autonobile
parts business and wecking facility and owner of the
subj ect property, noves to intervene in this proceeding on
the side of respondent. There is no opposition to the
notion, and it is allowed.
FACTS

The subject property is approximately 10 acres in size
and was purchased by Jack Wodworth, intervenor-respondent's
(respondent's) predecessor in interest, in August, 1974. At
the present tine, respondent operates a sal vaged autonobile
parts business and autonobile wecking facility on the
subj ect property, including an autonobile shop building, an

aut omobil e crushing machine, several hundred wecked cars

Page 3



© 00 N o g A~ wWw N Pk

N NN R R R R R R R R R
N B O © 0O N O O N W N Pk O

and several enployees.! Access to the subject property is
fromU. S. Hi ghway 101, via a private road.

The subject property was unzoned until July 1, 1975,
when it was zoned Interim Rural Residential, 5 acre m ninmum
(IRR-5). Neither the IRR-5 zone, nor the property's current
Rural Residential, 5 acre mnimm (RR-5) zone allows a
sal vaged autonmpobile parts business or autonobile wecking
facility.2 \What use existed on the subject property as of
July 1, 1975, the date restrictive zoning was first applied,
is a central dispute in this appeal.

I n January, 1994, petitioners filed conmplaints with the
county that respondent's sal vaged autonpbile parts business
and autonobile wecking facility is in violation of the Coos
County Zoning and Land Devel opnent Ordi nance (ZLDO). Supp.
Record 92-94. On January 21, 1994, intervenor-petitioner
Harter (intervenor), who was then a county code conpliance
officer, sent a letter to respondent stating his opinion
t hat respondent's current operation is nore intensive than
t he nonconform ng use of the property to which respondent is
entitled. Intervenor's letter directed respondent to
submt, by February 11, 1994, an application for alteration

of a nonconform ng use or a plan for bringing the use of the

1There is also a dwelling on the subject property. However, the
dwelling is not at issue in this appeal

2property to the south and east of the subject property is also zoned
RR-5. Property to the north and west is zoned Forest (F).
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subject property into conpliance with the ZLDO. Record
159- 60.

On March 21, 1994, respondent submtted an application
for county approval of renewal of his Division of WMtor
Vehicles (DW) wecking certificate.3 Apparently, the
county used its proceedings on this application as a forum
for determ ning whether respondent's existing use of the
property is a valid nonconform ng use. After a public

heari ng, the planning comm ssion issued a decision that the

existing use of the property "was grandfathered at
approximately 200 cars since 1975." Record 81. The
pl anning comm ssion also determned that in 1975, "the

intensity of the business [was] generally as it exists today
(including operation of a vehicle 'crusher' at the site),"
so that approval for an alteration of a nonconform ng use is
not required. 1d.

Both petitioners and respondent appealed the planning
conmm ssion's decision to the board of comm ssioners.4 After
an evidentiary hearing on both appeals, the board of

conm ssi oners adopted the chall enged decision affirmng the

3To lawful ly operate a notor vehicle wecking business, one nust possess
a wecking certificate issued by the DW pursuant to ORS 822.100 to
822.150. Before the DW will issue a wecking certificate, the applicant
must obtain, and subnmit to the DW, 1local governnent approval of the
certificate. ORS 822.110(4) and 822.140; Bradbury v. City of |Independence,
22 Or 398, 399 (1991).

4Respondent sought to challenge the planning conmm ssion's determ nation
that his nonconformng use right is limted to an inventory of 200 wecked
aut onobi | es.
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pl anni ng comm ssion's determ nati on t hat respondent’'s
exi sting operation is a nonconform ng use, but reversed the
pl anni ng comm ssion's determ nation that the nonconform ng
use is limted to 200 wecked cars. Rat her, the board of
conm ssi oners concluded the nonconformng use is limted to
an area of nine acres; |limted operation of the autonobile
crusher on the subject property to 800 a.m to 5:00 p.m
Monday through Friday; and ordered respondent to "pronote
the safe transportation of crushed vehicles on [the private
road by either] widening the road to two | anes or providing
a flagger when a load is noved to the highway." Record 56.
MOTI ON TO DI SM SS

Respondent contends there are three reasons why
petitioners' appeal is untinmely and should be di sm ssed.

A ORS 197.830(5) (a)

Respondent argues that in 1983, petitioners Dixson
filed conpl ai nts with t he county, cont endi ng t hat
Wodworth's operation of a wecking yard on the subject
property violated the ZLDO. > Respondent further argues that
on May 24 and June 15, 1983, the county planning departnent
sent letters to petitioners Dixon stating that the county
woul d not proceed with any enforcement action, because

Whodworth has "established 'grandfather' rights * * *." 2d

SRespondent argues the conplaints were nmade on behalf of petitioners
Nehoda as wel |, but we note respondent does not contend petitioner Flaherty
had any i nvolvenent in these 1983 events.
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Supp. Record 1, 4. Therefore, according to respondent, the
county decided in 1983 that the wrecking yard on the subject
property is a nonconform ng use and under ORS 197.830(5)(a)
petitioners had to appeal that decision within three years.5

Petitioners do not seek to appeal a decision allegedly
made by the county in 1983, they appeal an order adopted by
the board of county conm ssioners on Novenmber 23, 1994.
Petitioners' notice of intent to appeal was tinely filed to
chal l enge the county's Novenber 23, 1994 decision.’

B. ORS 12. 140

Respondent ar gues, I n t he al ternative, t hat
petitioners' appeal is wuntinely under ORS 12.140, which
provi des:

"An action for any cause not otherw se provided
for shall be commenced within 10 years."

ORS 12.140 applies to initiating civil proceedings in
Oregon courts. It does not apply to this Board's

pr oceedi ngs.

60ORS 197.830(3) provides that if a local governnent makes a |and use
deci sion w thout providing a hearing, a person adversely affected by that
decision mny appeal it to LUBA, generally within 21 days of when that
person gai ns know edge of the decision. ORS 197.830(5)(a) provides that,
with certain exceptions, the appeal period established under ORS 197. 830(3)
shall not extend nore than three years after the date of the deci sion.

7I'f respondent wishes to argue the county |lacked jurisdiction to make a
deternmination on the existence of a nonconformng use of the subject
property in 1994, because it previously made a determ nation on the sane
matter in 1983, respondent should have appealed the county's decision or
filed a cross petition for review See Brentmar v. Jackson County, 27
O LUBA 453, 456, aff'd 130 O App 438, rev allowed 320 Or 453 (1994).
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C. Laches

Respondent contends petitioners’ appeal should be
barred by the equitable doctrine of |aches, because
petitioners failed to pursue their claimdiligently and in
good faith since 1983. According to respondent, this cases
satisfies all the elenments of laches, as set out in

Dillingham Corp. v. Enployers Mut. Liab. Ins. Co., 503 F2d

1181, 1185 (9th Cir 1974).

This Board |acks the general equitable powers of a
court. This Board's jurisdiction and scope of review are
established by statute. We do not have the authority to
reject an otherwi se properly filed appeal on the basis of an

equi t abl e defense of | aches. See Dack v. City of Canby, 17

Or LUBA 265, 275 nl1l0 (1988).

Respondent's nmotion to dism ss is deni ed.
PETI TI ONERS' THI RD ASSI GNMENT OF ERROR
| NTERVENOR' S FI RST AND THI RD ASSI GNVENTS OF ERROR

Petitioners and intervenor (hereafter petitioners) make
several interrelated allegations of bias and procedural
error.

A Bi as by Deci sion Makers

1. Pl anni ng Conmm ssi on

Petitioners contend certain planning conm ssion nenbers
wer e biased and shoul d have recused thenmsel ves. Petitioners
conplain this bias was reflected in errors in the procedures

followed at the planning comm ssion hearing. Petitioners
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contend the bias and errors make the planning conm ssion's
decision a nullity and, therefore, argue there was nothing
for the board of comm ssioners to review on appeal

To denonstrate a |ocal governnent decision maker was
bi ased, petitioners nmust establish the decision maker
exhi bited personal bias or was incapable of mking a
decision by applying relevant standards to the facts and

argunment presented. Stern v. City of Portland, 26 O LUBA

544, 546 (1994); Schneider v. Umatilla County, 13 O LUBA

281, 283-84 (1985). Petitioners' argunents do not neet this
st andar d. Additionally, petitioners do not explain, and we
fail to see, why any error alleged in the procedures used by
the planning commssion is not <cured by the board of

comm ssioners' de novo review. See W Ilson Park Neigh.

Assoc. v. City of Portland, 23 Or LUBA 708, 713-14 (1992);

Murphey v. City of Ashland, 19 Or LUBA 182, 189-90, aff'd

103 Or App 238 (1990); Slatter v. Wallowa County, 16 Or LUBA

611, 617 (1988). Finally, petitioners offer no |egal
argunment in support of their contention that the alleged
errors make the planning comm ssion's decision void and
deprive the board of conmm ssioners of jurisdiction to
consi der the | ocal appeals.

Thi s subassi gnnent of error is denied.

2. Board of Comm ssioners
Petitioners contend the chairman of the board of

comm ssioners was biased and should have recused hinself.
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Petitioners contend the chairman's bias was denonstrated
during an ex parte contact he had with intervenor, then the
county code conpliance officer. Petitioners also contend
the chairman did not base his decision on the evidence in
the record, but rather on his own personal know edge.

Under ORS 215.422(4), a comunication between a nenber
of the board of comm ssioners and county staff is not an
ex parte contact that is required to be disclosed pursuant
to ORS 215.422(3). Therefore, the fact that the chairmn
did not disclose the contents of his conversation wth
intervenor, in the local record, is not error. | ntervenor
descri bed the contents of his conversation with the chairmn
in his brief and at oral argunment. However, neither
i ntervenor nor petitioners noved for an evidentiary hearing.
Unl ess an evidentiary hearing is granted, this Board's
review is limted to the local record. ORS 197.830(13).
Nothing in the record cited by petitioners is sufficient to
establish the chairman exhibited personal bias or was
i ncapable of making a decision by applying relevant
standards to the facts and argunent presented. Stern v.

City of Portland, supra; Schneider v. Umatilla County,

supra.

Thi s subassi gnnent of error is denied.
B. Failure to G ve Equal Consideration to Evidence
Petitioners contend the county decision nmakers failed

to give equal consideration to certain evidence submtted by
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petitioners, i ncluding aerial and ot her phot ogr aphs,
testinmony by intervenor, testinony by the planning director,
and certain county records.

This argunment is sinmply a conplaint that the county
decision makers failed to give enough weight to certain
evi dence. It provides no basis for reversal or remand
separate from petitioners' challenges to the evidentiary
support for the county's decision, found in petitioners'
second and fourth assignnents of error, and intervenor's
second assignnment of error, addressed infra.

Thi s subassi gnnent of error is denied.

Petitioners' third assignnent of error and intervenor's
first and third assignnments of error are denied.

PETI TI ONERS' FI RST ASSI GNMENT OF ERROR

In this assignnment of error and elsewhere in their
brief, petitioners contend the existing use of the subject
property does not conply with a variety of conprehensive
pl an provisions and ZLDO provisions, other than those which
specifically govern nonconform ng uses. This appears to
reflect a m sunderstanding on petitioners' part concerning
t he nature of a nonconform ng use. The purpose of a | ocal
governnment proceeding to determine the existence of a
nonconformng use is to determ ne what use existed on the
date restrictive regul ations were applied. So | ong as that
use has not been abandoned or discontinued, as provided by

| ocal or di nance, that wuse has a right to continue,
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regardl ess of whether it conplies with |ocal regulations
t hat woul d govern a new, conform ng use.

Petitioners' first assignnment of error is denied.
PETI TI ONERS' SECOND AND FOURTH ASSI GNMENTS OF ERROR
| NTERVENOR' S SECOND ASSI GNMENT OF ERROR

Petitioners and intervenor (petitioners) challenge the
county's determnation that respondent's existing salvaged
automobil e parts business and autonobile wecking facility
is a valid nonconform ng use. Petitioners specifically
chal l enge the county's determ nations that (1) an autonobile
wrecking use existed on the subject property on July 1,
1975, (2) the use was lawfully established, (3) the use is
entitled to occupy nine acres of the subject property, and
(4) the use has not been altered or expanded since 1975
w t hout required county approvals. Petitioners argue the
county's findings are inadequate and are not supported by
substanti al evidence in the whole record.

In Spurgin v. Josephine County, O LUBA _ (LUBA

No. 94-087, Decenber 8, 1994), slip op 4-5, we explained
that in determ ning whether an existing use of property has
a right to continue as a nonconform ng use, which is what
the county purported to do in this case, there generally are
four inquiries a |local governnent nust make. First, was the
use lawfully established at the tinme the zoning which first
prohi bited the use was applied? Second, what was the nature

and extent of the use at the tinme it becanme nonconform ng?
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Third, if the use lawfully existed at the tinme restrictive
zoning was applied, has the use since been discontinued or
abandoned such that the right to continue as a nonconform ng
use was |ost? Finally, if the nature and extent of the
present use represents an alteration of the use in existence
at the tinme the wuse becane nonconform ng, do those

alterations conply with the standards governing alteration

o N oo o B~ w N P

of nonconforn ng uses?8

8ORS 215.130(5) through (9) provide as follows:

"(5) The lawful use of any building, structure or land at the
time of the enactrment or anendnent of any zoning
ordi nance or regulation nmay be continued. Alteration of
any such use nmay be pernitted to reasonably continue the
use. Alteration of any such use shall be permtted when
necessary to conply with any lawful requirement for
alteration in the use. A change of ownership or
occupancy shall be pernmitted.

"(6) Restoration or replacenent of any use described in
subsection (5) of this section nay be pernmitted when
restoration is made necessary by fire, or other casualty
or natural disaster. Restoration or replacenent shall be
commenced within one year from the occurrence of the
fire, casualty or natural disaster.

"(7) Any use described in subsection (5) of this section my
not be resumed after a period of interruption or
abandonnent unless the resumed use conforns with the
requi renents of zoni ng ordi nances or regul ati ons
applicable at the tine of the proposed resunption.

"(8) Any proposal for the alteration of a use under subsection
(5) of this section, except an alteration necessary to
conply with a lawful requirenent, for the restoration or
repl acenent of a use under subsection (6) of this section
or for the resunption of a use under subsection (7) of
this section shall be subject to the provisions of
ORS 215. 416.
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The chal |l enged deci sion concludes that "a sal vaged auto
parts business [and autonobile] wecking yard, was present
on the subject property prior to July 1, 1975." Record
54-55. However, the decision does not determ ne whether
that use was lawfully established, as 1is required by
ORS 215.130(5) and the ZLDO definition of a nonconformng
use. 9

The challenged decision also fails to determne the
nature and extent of the use that existed on July 1, 1975.
This requirenent is critical because the protected right to
continue a nonconformng use is a right to continue the
nature and extent of use that existed at the time the use

became nonconform ng. 1 Polk County v. Martin, 292 O 69,

"(9) As used in this section, 'alteration' of a nonconforn ng
use includes:

"(a) A change in the use of no greater adverse inpact to
t he nei ghborhood; and

"(b) A change in the structure or physical inprovenents
of no greater adverse inpact to the nei ghborhood."

9The county's decision quotes nonconformng use provisions fromboth the
1975 and 1983 versions of the ZLDO but does not interpret either or
explain which set of provisions it applied in making its decision
Petitioners and respondent attach two additional sets of ZLDO nonconformn ng
use provisions to their briefs. These versions appear to be different from
either the 1975 or 1983 versions and from each other. When neking a
deci sion on renmand, the county should clarify which version or versions of
the ZLDO it applies in nmaking the necessary determ nations regarding the
exi stence of a nonconforming use on the subject property.

10additional ly, we note it is the proponents of a nonconform ng use that
have the burden of producing evidence from which a |ocal government can
make an adequate deternination of the nature and extent of the
nonconform ng use. Tyl ka v. C ackamas County, _ O LUBA _ (LUBA No.
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366 P2d 952 (1981); Spurgin v. Josephine County, supra,

slip op at 9-10. As we explained in Spurgin, supra, slip op

at 10-11:

"[A] county has sone flexibility in the manner and
precision with which it describes the scope and
nature of a nonconform ng use. However, [a]
county may not, by means of an i nprecise
description of the scope and nature of the
nonconform ng use, authorize de facto alteration
or expansion of the nonconform ng use. At a
m ni mum the description of the scope and nature
of the nonconform ng use nust be sufficient to
avoid inproperly limting the right to continue
that use or inproperly allowing an alteration or
expansi on  of t he nonconf orm ng use w thout
subjecting the alteration or expansion to any
st andar ds whi ch restrict al terations or
expansions." (Footnote omtted.)

The county's decision purports to allow or approve
"expansion of the G andfathered Use to the nine acres
originally purchased [by Wodworth] for said Use."
Record 55. However, we agree with petitioners that it is
the actual use of the subject property existing on July 1
1975 that determines the extent of the protected
nonconform ng use right, not the owner's intent in
purchasi ng the property. Any alteration in the nature and
extent of the use that existed on July 1, 1975, nust satisfy

applicable statutory and ZLDO standards for the alteration

of a nonconform ng use. 11

94-017, Decenber 19, 1994), slip op 23; Wirner v. Cackamas County, 25
O LUBA 82, 86 (1993).

11As explained in n9, supra, we are unable to determine which ZLDO
provisions would govern a county decision to approve aspects of the
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In conclusion, we agree wth petitioners that the
county's findings are inadequate because they do not
determ ne whether the use of the subject property that
existed on July 1, 1975 was lawfully established or the
nature and extent of such use. W thout a determ nation on
the nature and extent of the lawfully established
nonconform ng use, the county cannot determ ne whether the
use that currently exists on the subject property requires
approval for alteration of the nonconform ng use. Because
the county's findings are inadequate, no purpose would be
served in addressing petitioners' challenges to the

evidentiary support for those findings. Forster v. Polk

County, 22 Or LUBA 380, 388 (1991); DLCD v. Colunbia County,

16 Or LUBA 467 (1988).

Petitioners' second and fourth assignnents of error are
sust ai ned. I ntervenor's second assignnent of error is
sust ai ned.

The county's decision is remanded.

exi sting use of the subject property as alterations of the nonconform ng
use. However, alterations of a nonconform ng use are also subject to the
statutory standards that linmt such alterations. See ORS 215.130(5), (8)
and (9), quoted supra at n8. An alteration of a nonconform ng use may
i ncl ude expansion, provided the 'no greater adverse inpacts' standard of
ORS 215.130(9) is satisfied. Gbson v. Deschutes County, 17 O LUBA 692,
702 (1989). * * *" Spurgin v. Josephine County, supra, slip op at 10 n6.
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