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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
LLOYD SUYDAM
Petitioner,
VS.
LUBA No. 94-249
DESCHUTES COUNTY,

FI NAL OPI NI ON
Respondent , AND ORDER
and

JI' M FRALEY,

N N N N N N N N N N N N N N

| nt ervenor - Respondent . )

Appeal from Deschutes County.

Peggy Hennessy, Portland, filed the petition for review
and argued on behalf of petitioner.

No appearance by respondent.

Lawrence W  Erw n, Bend, and Charles C. Erwi n,
Portland, filed the response brief and argued on behal f of
i ntervenor-respondent.

SHERTON, Chief Referee, participated in the decision.

REMANDED 05/ 30/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the board of county
comm ssioners determning that a truck repair and welding
busi ness is a valid nonconform ng use.

MOTI ON TO | NTERVENE

Jim Fral ey, the applicant below, noves to intervene in
this proceeding on the side of respondent. There is no
opposition to the nmotion, and it is allowed.

FACTS

In 1969, Bill Lee, i ntervenor's predecessor in
i nterest, purchased an approxi mately six-acre parcel, which
was then unzoned and which included the subject property.
There is no dispute that sonetinme between 1969 and 1972, an
approxi mately 4,800 square foot mnmetal building with |arge
doors for vehicle access was erected on the subject
property. Ef fective February 13, 1973, Deschutes County
Ordi nance PL-5 zoned the property A-1, an exclusive farm use
zone that did not allow a vehicle repair business. \Wether
a vehicle repair business existed on the subject property on
February 13, 1973 is a central issue in this appeal.

On March 4, 1977, the county approved a variance to
allow Lee to partition the six-acre parcel into a five-acre
residenti al par cel and the subject one-acre parcel
containing the shop building and Lee's vehicle repair

busi ness. Record 365-67. The minor partition was approved
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on July 24, 1979. On Novenber 1, 1979, Deschutes County
Ordi nance PL-15 changed the zoning of the subject property
to its Miultiple Use Agricultural and Landscape Managenent
Conmbi ni ng Zone (MJA10-LM zoning, which does not permt a
vehi cl e repair business.

In June 1987, the subject property was purchased by
Raynond Sophy. In June 1990, intervenor purchased the
subj ect property and began to operate a diesel truck repair
and wel di ng business. Intervenor's operation involves seven
enpl oyees and contract workers. Record 141-42. \Wether any
nonconform ng use of the subject property for a vehicle
repair business was abandoned or discontinued prior to
June 1990 is an issue in this appeal.

Af ter the county initiated a code enforcenent
proceedi ng agai nst I nt ervenor, i nt ervenor applied for
verification of a nonconform ng use, and the enforcenment
proceedi ng was suspended. After a public hearing, the
county hearings officer denied intervenor's application.
Record 203. I ntervenor appealed the hearings officer's
decision to the board of conm ssioners. After an additional
hearing, the board of comm ssioners issued the chall enged
decision determning that intervenor's truck repair and
wel di ng business is a valid nonconform ng use and i nposing
certain limtations on its operation.

ASSI GNVENTS OF ERROR

Petitioner contends the challenged decision fails to
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determne that a vehicle repair business existed on the
subj ect property on February 13, 1973, the date restrictive
zoni ng was applied, or the nature and extent and of any such
use. ! Petitioner next contends the challenged decision
fails to determ ne whether any such nonconform ng use was
abandoned or interrupted prior to June 1990. Fi nal |y,
petitioner contends the scope and intensity of intervenor's
exi sting busi ness exceeds anyt hi ng al | owabl e as a
nonconf orm ng use. Petitioner argues the county's findings
are inadequate to denonstrate conpliance with the relevant

portions of ORS 215.130. 2

lpetitioner also argues that under Wbber v. O ackamas County, 42 Or App
151, 600 P2d 448, rev den 288 O 81 (1979), the proponent of a
nonconform ng use bears the burden of proving whether a nonconform ng use
was established, and contends there is no evidence in the record to
establish that a vehicle repair business existed on February 13, 1973 or
the nature and scope of such business.

20RS 215.130(5) through (9) provide as follows:

"(5) The lawful use of any building, structure or land at the
time of the -enactrment or anendnent of any zoning
ordi nance or regulation nmay be continued. Alteration of
any such use nmay be pernitted to reasonably continue the
use. Alteration of any such use shall be permtted when
necessary to conply with any lawful requirement for
alteration in the use. A change of ownership or
occupancy shall be pernmitted.

"(6) Restoration or replacenent of any use described in
subsection (5) of this section nay be pernmitted when
restoration is made necessary by fire, or other casualty
or natural disaster. Restoration or replacenment shall be
commenced within one year from the occurrence of the
fire, casualty or natural disaster.

"(7) Any use described in subsection (5) of this section my
not be resumed after a period of interruption or
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The

chall enged decision identifies the applicable

2 st andards as ORS 215.130, DCC 18.120.010 and the definition

3 of

use" in PL-5. The county's findings of fact, in their
abandonnent unless the resumed use conforns with the
requi renents of zoni ng ordi nances or regul ati ons
applicable at the tine of the proposed resunption.

"(8) Any proposal for the alteration of a use under subsection
(5) of this section, except an alteration necessary to
conmply with a lawful requirenent, for the restoration or
repl acenent of a use under subsection (6) of this section
or for the resunption of a use under subsection (7) of
this section shall be subject to the provisions of
ORS 215. 416.

"(9) As used in this section, 'alteration' of a nonconforning

use incl udes:

"(a) A change in the use of no greater adverse inpact to
t he nei ghborhood; and

"(b) A change in the structure or physical inprovenents
of no greater adverse inpact to the nei ghborhood."

Deschutes County Code (DCC) 18.120.010.A (Verification of Nonconform ng
i mpl enents the provisions of ORS 215.130(5) and (7) with regard to
determi nations concerning the existence of a nonconform ng use:

Use)

"Verification of the existence of a nonconforming use ** *

shal

be required prior to or concurrent with any application

to alter or restore the use. The burden of proof shall be on

t he

applicant to denmponstrate its lawful existence. The

applicant shall denobnstrate all the foll ow ng:

The nonconforming use * * * was lawful on the effective
date of the provisions of this title prohibiting the use.

The nonconform ng use * * * was actually in existence on
the effective date of the provisions of this title
prohibiting the wuse, or had proceeded so far toward
conpletion that a right to conplete and namintain the use
woul d be vest ed.

The nonconform ng use * * * has not been interrupted for
a period in excess of one year or was never abandoned."

DCC 18.120.010.D i npl emrents ORS 215.130(8) and (9) regarding alterations of
nonconf orm ng uses.
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entirety, state:

"1l. The County's records and evidence disclose
the site was developed and the [shop]
structure existed in 1969. The structure has
al ways had contained in it a hydraulic hoist,
has always had large doors to facilitate
access for |arge equi pnent and vehicles. The
site has been used for a variety of
commercial enterprises, the principal type
uses being the repair and maintenance of
trucks, not or homes, nobil e hones, and
vehicles, including construction conpanies
and their equipnment.

"2. Deschutes County granted a variance to a
former owner, Bill Lee, to split off the
subj ect parcel from the residential portion
of the site in 1977 at which tinme it was
found to contain a ‘'nonconformng truck
repair and contracting business on the
[ subject] one acre' and a minor partition was
approved in MP-78-42, on July 24, 1979.[3]

"3. Use of the site and building has not been
abandoned or interrupted for over one year
and there have been no alterations in the
nature of and physical structures enployed by
t he nonconform ng use.

"4, [Intervenor] has occupied and used the site
and structure since May of 1990 as a truck
repair [sic] and for related activities.”
(Enphasi s added.) Record 18.

In Spurgin v. Josephine County, O LUBA _ (LUBA

3l ntervenor does not contend this finding means the county previously
made a determnation verifying the existence of a nonconform ng use on the
subj ect property, and we agree. Based on the record, it appears the 1977
proceedi ng was not conducted for the purpose of determ ning the existence
of a nonconform ng use on the subject property. Record 365-67. We agree
with intervenor that, at nost, this finding is a statenent that the 1977
vari ance decision constitutes evidence that there was a truck repair and
contracting business on the subject property in 1977.
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No. 94-087, Decenber 8, 1994), slip op 4-5, we explained
that in determ ning whether an existing use of property has
a right to continue as a nonconform ng use, which is what
the county purported to do in this case, there generally are
four inquiries a |local governnent nust make. First, was the
use lawfully established at the tine the zoning that first
prohi bited the use was applied? Second, what was the nature
and extent of the use at the tinme it becanme nonconform ng?
Third, if the use lawfully existed at the tinme restrictive
zoning was applied, has the use since been discontinued or
abandoned such that the right to continue as a nonconform ng
use was |ost? Finally, if the nature and extent of the
present use represents an alteration of the use in existence
at the tinme the wuse becane nonconform ng, do those
alterations conply with the standards governing alteration
of nonconform ng uses?

The first and second questions identified in Spurgin
are whether a use was lawfully established on the date
restrictive zoning was first applied and, if so, what was
the nature and extent of that use. The challenged decision
sinply states the shop building has existed on the subject
property since 1969. The decision does not state that any
particular use of the property existed as of February 13

1973, the date the A1l zone was first applied, or what the
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nature and extent of any such use was.4 The decision nerely

states the property has been wused for a variety of
commercial enterprises."” Record 18.

The requirenment to identify the nature and extent of
the nonconformng use is critical because the protected
right to continue a nonconformng use is a right to continue

the nature and extent of use that existed at the tinme the

use becane nonconformng.® Polk County v. Martin, 292 O

69, 366 P2d 952 (1981); Spurgin, supra, slip op at 9-10. As

we explained in Spurgin, supra, slip op at 10-11

"[A] county has sone flexibility in the manner and
precision with which it describes the scope and
nature of a nonconform ng use. However, [a]
county may not, by means of an i nprecise
description of the scope and nature of the

4As mentioned above, the decision identifies the follow ng definition of
"use" from PL-5 as an applicable criterion
" USE: The purpose for which land or a structure is designed
arranged or intended, or for which it is occupied or
mai nt ai ned. "

The deci sion does not el sewhere interpret this provision or explain howthe
county applied this provision in making the chall enged deci sion. If the
county believes that under this definition of "use,” it may conclude that a
nonconform ng use existed sinply because there was a structure on the
subj ect property, it nmust set out that interpretation in its decision and
explain how that interpretation is consistent with ORS 215.130(5) and the
requi renment of DCC 18.120.010. A(b) that a nonconform ng use be "actually in
exi stence" on the effective date of restrictive zoning or have a vested
right to exist.

SAdditionally, we note it is the proponents of a nonconforming use that
have the burden of producing evidence from which a |ocal government can
make an adequate deternination of the nature and extent of the
nonconform ng use. Tyl ka v. Clackamas County, O LUBA ___ (LUBA No
94-017, Decenber 19, 1994), slip op 23; Warner v. Cackamas County, 25
O LUBA 82, 86 (1993).
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nonconform ng use, authorize de facto alteration
or expansion of the nonconform ng use. At a
m nimum the description of the scope and nature
of the nonconform ng use nust be sufficient to
avoid inproperly limting the right to continue
that use or inproperly allowng an alteration or
expansi on  of the nonconformng use without
subjecting the alteration or expansion to any
st andar ds whi ch restrict al terations or
expansions." (Footnote omtted.)

I nt ervenor argues we can infer what the county believed
the nature and extent of the nonconformng use to be from
the conditions inmposed by the county on intervenor's current
operation. Such conditions include limtations on days and
hours of operation, a prohibition against performng vehicle
repair work outside the shop building, and a limtation on
the area devoted to outdoor storage of vehicles and
mat eri al . Intervenor also points out the section of the
decision limting the intensity of his use includes the
foll ow ng statenment:

"This decision acknowl edges and reflects the
hi storic use of the property as illustrated in the
record. Any increase in the size of the use,
expansion onto other areas of the property or
other properties, or significant change in the
nature of the wuse is prohibited.” (Enmphasi s
added.) Record 19.

The above enphasized statenent is not the equival ent of
a determnation regarding the nature and extent of the use
of the subject property that existed on February 13, 1973.
We agree with petitioner that identifying a nonconform ng
use as a "variety of comercial enterprises,” wthout

identifying the nature and extent of the particular
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commercial enterprise that existed on the subject property
at the tinme restrictive zoning was applied, Is not
sufficient.

The third question identified in Spurgin requires a
county to determne whether a nonconformng use was

di sconti nued or abandoned after the date restrictive zoning

was appli ed, such that the right to continue the
nonconform ng use was |ost. Finding 3, quoted supra, is

sinply a conclusory statenent t hat the standard of
DCC 18.120.010. A(c) is satisfied. The finding fails to
address several issues raised below concerning the nature
and extent of various enterprises that occupied the subject
property between 1984 and 1990 and whether a conplete or
partial interruption or abandonnment of any nonconform ng use
that existed on February 13, 1973 occurred during those
years.

In conclusion, we agree wth petitioners that the
county's findings are inadequate because they do not
determ ne what use of the subject property existed on
February 13, 1973 or the nature and extent of such use. The
findings also fail to adequately address whether any
nonconformng wuse of the subject property, or aspect
t hereof, was | ost through interruption or abandonnent prior

to intervenor's purchase and use of the property.® Wthout

6Because the county's findings are inadequate, no purpose would be
served in addressing petitioners' challenges to the evidentiary support for
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nonconf orm ng use, and whether the right to continue all

any

or

any part of such use has been lost, the county cannot

determ ne whet her intervenor's existing operation is
al l owabl e as a continuation of the nonconform ng use.

The assignnents of error are sustained.

The county's decision is remanded.
t hose findings. Forster v. Polk County, 22 Or LUBA 380, 388 (1991); DLCD

v. Colunmbia County, 16 Or LUBA 467 (1988).
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