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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

)
)
)
)
VS. )
) LUBA No. 94-231
COOS COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
CHARLES H. MARKHAM )
)
| nt er venor - Respondent . )
Appeal from Coos County.
Walter Perry I11, Assistant Attorney General, Salem

filed the petition for review Wth him on the brief was
Celeste J. Doyle, Assistant Attorney General, Virginia L.
Li nder, Solicitor General, Thomas A. Bal mer, Deputy Attorney
General, and Theodore R. Kulongoski, Attorney General.
Walter Perry 111 and Celeste J. Doyle argued on behalf of
petitioner

No appearance by Coos County.

Charles H. WMarkham Bandon, filed the response brief
and argued on his own behal f.

GUSTAFSON, Referee; LIVINGSTON, Referee, participated
in the decision.

REMANDED 07/ 14/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision approving an
exception to Statew de Planning Goal 3 (Agricultural Lands)
and Goal 4 (Forest Lands), anending the conprehensive plan
designation of tw portions of a 34-acre parcel from
"Forest" to "Rural Residential" and anending the zone
designation from"Forestry/ M xed Use" to "Rural Residential-
2."
MOTI ON TO | NTERVENE

Charl es Markham (intervenor) noves to intervene on the
side of respondent. There is no opposition to the notion
and it is allowed.!?
MOTI ON TO FI LE REPLY BRI EF

On May 25, 1995, petitioner submtted a notion to file
a reply brief. A reply brief acconpanied the notion. As
the basis for the notion, petitioner cited new argunents
intervenor raised in his brief, which was filed April 10
1995. Oral argunent was scheduled for My 31, 1995,
follow ng a holiday weekend.

Under OAR 661-10-039, a notion to file a reply brief
must be nmade "as soon as possible after respondent's brief
is filed." Petitioner does not explain its 45-day delay in

moving to file a reply brief, which gave intervenor only six

lintervenor lives on and nmnages a 107-acre resource site near the
subj ect site, and appeared on behalf of the applicants before the county.
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days, including a holiday weekend, to prepare for oral
argunent . Petitioner's notion was not filed as soon as
possi bl e after intervenor's brief was fil ed.

Petitioner's nmotion to file a reply brief is denied.
FACTS

The applicants applied to t he county for a
conpr ehensi ve plan anmendnent, an exception to Goals 3 and 4,
and a zone change to allow them to create two rura
residential hone sites on a four-acre portion of a 34-acre
forest resource parcel. Each of the proposed hone sites is
approximately two acres. The applicants propose to retain
the remaining 30 acres for resource use.

The two proposed hone sites (the proposed exception
area) are |ocated one mle east of H ghway 101, along a
county road. The proposed exception area is bisected by the
county road, with one proposed hone site west of the road,
and the other, along with the remaining resource parcel,
east of the road. Much of the area adjacent to the county
road, between the proposed exception area and H ghway 101,
is zoned RR2, and is developed with several nonresource
dwel I i ngs. Ot herwi se, the proposed exception area 1is
surrounded by | arger resource parcels, ranging in size from
40 to over 200 acres.

The county planning conmm ssion denied the applicant's
requests, based on its finding that there was not sufficient

evidence that the proposed exception area was irrevocably
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commtted to nonresource uses. On appeal, the county board
of comm ssioners reversed the planning comm ssion and
approved the application. This appeal foll owed.
FI RST ASSI GNMENT OF ERROR

Petitioner cont ends t he findi ngs adopting an
irrevocably commtted exception to Goals 3 and 4 do not
satisfy ORS 197.732(1)(b), Goal 2, Part II1(b) and OAR 660-
04- 028. Petitioner specifically contends the county's
findings are inadequate because they do not address all
applicable factors of OAR 660- 04-028(6) and are not
supported by substantial evidence that the uses allowed by
the Goals 3 and 4 are inpracticable.

ORS 197.732(1)(b), Goal 2, Part Il(b) and OAR 660- 04-
028 all establish the same standard for granting an
exception to the goal requirenents: "[ E] xi sting adjacent
uses and other relevant factors nmake uses allowed by the
applicable goal inpracticable * * *_ " To inplenment that

standard, OAR 660-04-028(4) requires that

"[ a] concl usion that an exception area is
irrevocably commtted shall be supported by
findings of fact which address all applicable
factors of section (6) of this rule and by a
statenent of reasons explaining why the facts
support the conclusion that uses allowed by the
appl i cabl e goal are inpracticable in the exception
area."

OAR 660-04-028(6) sets out the factors the |ocal governnent
must apply in evaluating a request for a goal exception.

Petitioner contends the county's findings do not
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adequately address OAR 660-04-028(6) because (1) the
conclusion that the proposed exception area is irrevocably
commtted to nonr esour ce use IS based sol ely on
practicability of comercial forest uses in the proposed
exception area; (2) the analysis of the practicability of
forest uses is defective because it is limted to the
physical attributes of the exception area and does not
eval uate existing uses on adjacent lands; (3) the findings
do not denonstrate that all uses allowed by Goal 4 are
i npracticable; (4) the findings do not include an eval uation
of adjacent properties necessary to determ ne whether
exi sting adjacent uses nmake resource uses inpracticable; and
(5) the findings do not adequately address parcelization and
ownership patterns in adjacent resource zones.

| nt ervenor counters that the extensive findings,
prepared by the applicant and incorporated as an exhibit
into the county's order, denonstrate that the proposed
exception area is irrevocably commtted to rural residentia
uses. 2 I ntervenor further states that the county's
determ nation that the exception area is not resource |and
is incidental to the county's finding that the exception
area is "lrrevocably Commtted to a 'Rural Residential

Nei ghbor hood' [sic]." Response Brief 14, 15. | nt ervenor

2The county's findings incorporate, as an exhibit, nore than 100 pages
of testinmony and evi dence prepared by the applicant to denponstrate that the
exception area is not adequate for commercial forest uses, and that it is
appropriate for rural residential devel oprment.
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argues resource use of the proposed exception area would be
detrinmental to the nei ghborhood since it would create a wi nd
tunnel through the neighborhood. | ntervenor contends that
honmes in the proposed exception area would provide a w nd
break and sound buffer, and would enhance the aesthetic
val ues of the neighborhood, and concludes that the exception

is needed "for the good of the neighborhood.” Response
Brief 11, 17.
As we recently explained in remanding a requested

exception to Goals 3 and 4 in 1000 Friends of Oregon V.

Yamhi ||l County, 27 Or LUBA 508, 519-20 (1994),

"the ultimate |egal standard for an irrevocably
commtted exception in ORS 197.732(1)(b), Goal 2,
Part 11(b), and OAR 660-04-028(1) is that 'uses
all owed by the applicable goal are inpracticable.’
The inpracticability standard is a demandi ng one.
For this Board to conclude the county correctly
determned the disputed areas are irrevocably
commtted to uses not allowed by Goals 3 and 4,
the county nust adopt findings explaining why its
ultimate | egal conclusion of inpracticability
follows from the findings of fact. The specific
findings * * * fail to explain why the disputed
areas are irrevocably commtted to uses not
allowed by Goals 3 and 4.* * * There are no
findi ngs explaining why the factual docunentation
provi ded supports the ultimte |egal conclusion of
irrevocable commtnent, and it is not obvious to
us that it does.”

The county's findings in this case are inadequate to
justify an exception to Goals 3 and 4. First, the findings
address only the practicability of comrercial forestry uses,
and do not address other commercial and non-commercial uses

all owed by Goals 3 and 4 on agricultural and forest | ands.
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Showi ng only that commercial forestry uses are inpracticable
in the proposed exception area does not justify an

irrevocably commtted exception. DLCD v. Curry County, 26

O LUBA 34 (1993).

Second, the findings address the practicability of
commercial forest uses only in the exception area, and not
on adjacent lands, which is required for an irrevocably

commtted exception. See Dennis v. Douglas County, 101 O

App 131, 789 P2d 1388 (1990).

Third, the findings do not satisfy the requirenents of
OAR 660-04-028(6)(c) regarding the evaluation of adjacent
parcel s. The findings include a conclusion that the
adj acent parcels are nonresource parcels. However, there
are no findings regarding when and how the existing
devel opnent pattern occurred or whether past |and divisions
were made through application of the goals. These findings
are required to determ ne whether the county can consider
the existing uses of any adjacent parcels in evaluating
whet her those uses nmake resource uses in the exception area
i npracti cabl e under OAR 660-04-028(6)(c).

Fourt h, t he county's findings do not addr ess
parcelization and ownership patterns in adjacent forest
zones as required by OAR 660-04-028(6)(c)(B).

A finding that surrounding neighbors support the
exception "for the good of +the neighborhood" does not

address the factors of OAR 660-04-028(6). Nor does the
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finding that resource dwellings wll provide a w ndbreak,
sound barrier and aesthetic val ues. Findings to justify a
commtted goal exception nust address the factors of
OAR 660-04-028(6), and be supported by substantial evidence
expl ai ning how conflicts between existing uses and resource
uses operate in a particular instance to render the subject

property irrevocably commtted. See DLCD v. Curry County,

26 Or LUBA at 37 (1993).

Because the <county's findings are inadequate, no
pur pose would be served by addressing petitioner's
additional allegation that the findings are not supported by

substanti al evidence. DLCD v. Colunmbia County, 16 Or LUBA

467, 471 (1988); DLCD v. Colunbia County, 15 O LUBA 302,

305 (1987); McNulty v. City of Lake Oswego, 14 O LUBA 366,

373 (1986).

The first assignnent of error is sustained.
SECOND AND THI RD ASSI GNMVENTS OF ERROR

Petitioner alleges the ~county's findings do not
establish that the conprehensive plan anmendnent conplies
with Goals 3 or 4.

Unl ess the local governing body adopts an exception to
one or nore statew de planning goals pursuant to ORS 197.732
and Goal 2, Part |II, conprehensive plan anmendnents nust
conply wi th al | st at ewi de pl anni ng goal s. ORS
197.175(2) (a).

The county purports to take an exception to Goals 3 and
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4. Since we have determ ned the county's findings do not
satisfy the requirenents for a goal exception, t he
conpr ehensi ve plan anmendnent nust conply with Goals 3 and 4.
The county's or der i ncl udes no findings t hat t he
conpr ehensi ve plan anmendnent conplies with either Goal 3 or
Goal 4.

The second and third assignments of error are

sust ai ned.
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The county's decision is remanded.
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