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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DERYL SANDGREN and PEGGY SANDGREN, )
Petitioners,
and

FRANK WALKER,

N N N N N N N

| nt ervenor-Petitioner, )
LUBA No. 95-038

)
VS. )
) FI NAL OPI NI ON
CLACKAMAS COUNTY, ) AND ORDER
)
Respondent, )
)
and )
)
JUDY W SELY and JI M W SELY, )
)
| nt ervenor s- Respondent. )

Appeal from Cl ackamas County.

Deryl Sandgren and Peggy Sandgren, Molalla, filed the
petition for review Peggy Sandgren argued on her own
behal f.

Stacy L. Fow er, Assistant Clackamas County Counsel,
Oregon City, filed a response brief and argued on behal f of
respondent .

Judy Wsely and Jim Wsely, Colton, filed a response
brief. Judy Wsely argued on her own behal f.

GUSTAFSON, Referee; LIVINGSTON, Referee, participated
in the deci sion.

AFFI RVED 07/ 27/ 95

You are entitled to judicial review of this Order.
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1 Judicial review is governed by the provisions of ORS
2 197.850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal t he county's deni al of a
conprehensi ve plan map anendnent and zone change requiring
exceptions to Statew de Planning Goal 3 (Agricultural Lands)
and Goal 4 (Forest Lands.)
MOTI ON TO | NTERVENE

Frank Wal ker nmoves to intervene on the side of
petitioners. There is no opposition to the notion, and it
is allowed.
FACTS

Petitioners applied for a conprehensive plan map
amendnent to change the designation on their property from
Forest to Rural and a corresponding zone change from TBR
(Tinmber District) to RA-2 (Rural Area Single Famly
Residential District.) Because the property is designated
Forest, the conprehensive plan mp anendnent requires
exceptions to Goals 3 and 4.

| mmedi ately after purchasing the subject 17.27 acre
parcel in 1993, petitioners requested and obtained county
approval for a nonresource dwelling. They have since placed
a manufactured hone on the parcel's northwest corner. They
have also had utilities, including electricity, water and
cable television, extended to serve the dwelling.

Petitioners' property is bordered to the north, east

and west by resource properties ranging in size from3 to 40
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acres. To the south is rural residential devel opnent, with
properties ranging in size from.5 to 4 acres. Petitioners'
property has historically been used for comercial tinber
producti on, though petitioners have never used it for any
commerci al tinmber production.

The county denied petitioners' application, finding it
failed to satisfy the requirenents for either a physically
devel oped or an I rrevocably commtted exception to
Goals 3 and 4, and otherwise failed to satisfy county
requi renments for a conprehensive plan map anendnent or zone
change. This appeal foll owed.

FI RST ASSI GNMENT OF ERROR

Petitioners contend the county's findings m sconstrue
the applicable Iaw, are not based on substantial evidence
and ignore the substantial testinony provided by the
applicants. Petitioners argue the <county's earlier
approval of their application for a nonresource dwelling
"dimnish[ed] the wusefulness of this land for comercial
ti mber production.” Petition for Review 5. Petitioners
further argue the county's approval of their nonresource
dwel ling request is conclusive evidence that the parcel is
not appropri ate for commer ci al tinmber producti on
Petitioners argue that, on that basis alone, the county
shoul d have approved their requests.

In addition, petitioners contend they neet t he

requi renents for a physically devel oped exception to Goals 3
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and 4 under OAR 660-04-025(1) because there is a nonresource
honme on the site, and the site is fully served by urban
utilities. Petitioners contend they neet the requirenents
for an irrevocably commtted exception to Goals 3 and 4
under OAR 660-04-028 because (1) the adjacent uses are
predom nately nonresource; (2) the property has a "full
conpl enment of urban services"; and (3) the parcel size and
ownership patterns of the parcel and adjacent |ands are nore
consi st ent with rural residenti al than forest uses.
Petition for Review 8.

The standards for approving either a physically
devel oped or an irrevocably commtted exception to Goals 3
and 4 are demanding. To approve a physically devel oped
exception, the county nust find that the property has been
physically devel oped to such an extent that all Goal 3 or 4
resource uses are precluded. Uses established in accordance
with the goals cannot be used to justify a physically

devel oped exception.1

10AR 660-04-025(2) requires the following evaluation for a physically
devel oped excepti on:

"Whet her |and has been physically developed with uses not
allowed by an applicable Goal, will depend on the situation at
the site of the exception. The exact nature and extent of the
areas found to be physically developed shall be clearly set
forth in the justification for the exception. The specific
area(s) must be shown on a map or otherw se described and keyed
to the appropriate findings of fact. The findings of fact
shall identify the extent and |ocation of the existing physical
devel opnent on the land and <can include information on
structures, roads, sewers and water facilities, and utility
facilities. Uses allowed by the applicable goal(s) to which an
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1 To approve an irrevocably commtted exception, the
2 county nust find that all uses allowed by the goals are
3 inpracticable, primarily as a result of uses established on
4 adjacent parcels.? As we have repeatedly recogni zed, the
5 inpracticability standard is a denmanding one. See 1000
6 Friends of Oregon v. Yanhill County, 27 Or LUBA 508, 519-20
7 (1994).
8 Because the challenged decision denies devel opnment
9 approval, the county need only adopt findings, supported by
10 substanti al evi dence, denonstrating that one approval
11 standard is not net. Garre v. Clackamas County, 18 Or LUBA
12 877, aff'd 102 O App 123 (1990); Baughman v. Marion County,
13 17 O LUBA 632, 636 (1989). Further, to overturn, on
14 evidentiary grounds, the county's determnation that an
15 applicable approval criterion is not net, it 1is not
16 sufficient for petitioners to show there is substantial
17 evidence in the record to support their position. Rat her,
18 the "evidence nust be such that a reasonable trier of fact
19 could only say petitioners' evidence should be believed."
20 Thomas v. City of Rockaway Beach, 24 O LUBA 532, 534

exception being taken shall not be used to justify a physically
devel oped exception.™

20AR 660-04-028(1) allows a local governnent to adopted an irrevocably
comitted exception

"when the land subject to the exception is irrevocably
cormitted to uses not allowed by the applicable goal because
exi sting adjacent uses and other relevant factors nmke uses
al l owed by the applicable goal inpracticable[.]"
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(1993); Schmaltz v. City of Hood River, 22 O LUBA 115, 119

(1991); McCoy v. Marion County, 16 Or LUBA 284, 286 (1987);

Weyer hauser v. Lane County, 7 O LUBA 42, 46 (1982).

Petitioners nust denonstrate they sustained their burden of
proof of conpliance with applicable criteria as a matter of

| aw. Jurgenson v. Union County Court, 42 O App 505, 600

P2d 1241 (1979); Consolidated Rock Products v. Cl ackamas

County, 17 Or LUBA 609, 619 (1989).

The county determned that none of the approva
criteria for either a physically devel oped or an irrevocably
commtted exception were satisfied. Wth regard to the
physically devel oped exception, the only devel opnent on the
parcel is a nonresource dwelling, approved pursuant to OAR
660- 06-028,3 to which petitioners have extended utilities.
The county found that the single dwelling was insufficient
to justify a physically devel oped exception.?

The essence of petitioners' argunent that the site is

irrevocably commtted to nonresource uses is that their

property IS not appropri ate for conmmer ci al timber
producti on. However, even if the evidence could support a
conclusion that the parcel is not adequate for comerci al

ti mber production, such a conclusion would not justify an

SOAR 660-06-028 was repeal ed effective January, 1994.

4That dwel ling was developed with a use allowed under Goal 4, pursuant
to OAR 660- 06-028. The county could not rely on the existence of that
dwelling to justify a physically devel oped excepti on.
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exception to Goals 3 and 4. See DLCD v. Curry County, 26 O

LUBA 34 (1993) (Showing only that comrercial forestry uses
are inpracticable in the proposed exception area does not
justify an irrevocably commtted exception.)?® To satisfy
the irrevocably commtted exception, petitioners nust show
all uses allowed by the applicable goals are inpracticable.

The county determ ned that the request did not justify
an irrevocably commtted exception because the physical
characteristics of the property, including the soils, do not
render it irrevocably commtted to nonresource uses. It
further found that the rural residential devel opnent south
of the property did not irrevocably commt the property to
nonresource uses, and that there were continuing resource
uses of properties to the north, east and west. I n
addition, the county determ ned that the existence of public
facilities and services installed to serve the residence on
the site did not irrevocably commt the renmainder of the
site to nonresource uses.

Petitioners have not sustained their burden of
establishing conpliance with each of the approval criteria.

There is substantial evidence in the record to support each

5\n addition, the primary consideration under OAR 660-04-028 for an
irrevocably committed exception is the existing uses on adjacent | ands.
Evi dence that conmercial forest uses are not practicable on the parcel
proposed for an exception does not adequately address the irrevocably
committed exception requirements since that evidence does not evaluate
practicability of comrercial forest uses on adjacent |ands. DLCD v. Coos
County, __ O LUBA __ , (LUBA No. 94-231, July 14, 1995), slip op 4.
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of the county's findings that the proposal satisfies neither
the physically developed nor the irrevocably commtted
exceptions criteria.?®

The first assignnment of error is denied.

SECOND ASSI GNMENT OF ERROR

Petitioners contend the county inappropriately zoned
t he subject property at the tine the conprehensive plan was
adopt ed.

At issue in this appeal is petitioners' application for
a conprehensive plan map anendnent and zone change for their
property. Whet her the county properly designated and zoned
the property in the first place is not relevant to, and
cannot be challenged in, this appeal.

The second assi gnnent of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioners argue the county "accepted evidence into
the record that was not substantiated by substantive
evi dence or verifiable evidence." Petition for Review 12.
We understand petitioners to argue under this assignnent of

error that the county inproperly weighed the evidence in

6petitioners do not challenge the county's findings that the request
does not satisfy other county criteria for a conprehensive plan nap
anmendnent and zone change. To reverse or remand the county's denial of
petitioners' requests, this Board would have to determ ne that the findings
as to each approval criterion for each of the requests are not supported by
substantial evidence and that only petitioners' evidence should be
bel i eved. See Thomas, 24 O LUBA at 534. Even if petitioners had
sust ai ned the heavy burden of satisfying the exceptions criteria, we would
be required to affirm the county's decision based on petitioners' failure
to challenge the other criteria upon which the county based its denial
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reaching its concl usion.”’

Petitioners disagree with the county's evaluation of
the evidence, and the conclusion it reach based on that
evi dence. However, the responsibility for evaluating
evi dence and determ ni ng what evidence to believe lies with

the county. 1000 Friends of Oregon v. Marion County, 116 Or

App 584, 588, 842 P2d 441 (1992.); City of Barlow v.

Cl ackamas County, 26 OR LUBA 375, 381 (1994). This Board

cannot rewei gh the evidence. Rat her, our reviewis |limted
to determ ning whether the whole record contains evidence
upon which a reasonable person could rely to reach the

conclusions the county did here. Younger v. City of

Portland, 305 Or 346, 752 P2d 262 (1988). That petitioner
may di sagree with the county's concl usions provides no basis
for this Board to reverse or remand the chall enged deci sion

McGowan v. City of Eugene, 24 Or LUBA 540, 546 (1993).

The record contains evidence adequate to support the
county's deci sion.
The third assignnment of error is denied.

The county's decision is affirnmed.

"To the extent petitioners object that the record includes incorrect
informati on, and that the county erred by accepting such information, that
objection is without nmerit. The record consists of evidence presented to
and accepted by the local decision naker. The accuracy of the information
has no bearing on whether it is part of the record. Testa v. C ackanmas
County, 26 Or LUBA 596 (1993).
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