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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARK D. AZEVEDO and KATHY L. COCK, )
)
Petitioners, )
)
VS. )
) LUBA No. 95-016
CI TY OF ALBANY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
ALBERT E. RYCKMAN and SONI A )
RYCKMAN, )
)
| nt ervenor s- Respondent. )

Appeal from City of Al bany.

Richard D. Rodeman, Corvallis, filed the petition for
review and argued on behal f of petitioners.

James V.B. Del apoer, Albany City Attorney, and Edward
F. Schultz, Albany, filed the response brief on behalf of
respondent and intervenors-respondent. Janmes V. B. Del apoer
argued on behalf of respondent. Edward F. Schultz argued on
behal f of intervenors-respondent.

LI VI NGSTON, Chi ef Ref er ee; GUSTAFSON, Ref er ee
participated in the decision.

REMANDED 08/ 18/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal a city limted |and use decision
approving a tentative plan for a subdivision in an area
zoned Urban Residential Reserve (URR) on the conprehensive
pl an map and Residential Reserve (RR) on the zoning map.
MOTI ON TO | NTERVENE

Al bert E. Ryckman and Sonia Ryckman nove to intervene
on the side of respondent. There is no objection to the
notion, and it is allowed.
FACTS

On May 11, 1994, intervenors filed an application to
subdivide 9.91 acres into 30 single-famly |ots. The
application included proposed findings addressing each of
the tentative subdivision plan review criteria in Albany
Land Devel opnent Code (ALDC) 11.180. Pursuant to ORS
197.195(3)(b) and ALDC 1.330(3), which set forth the notice
requirenents for limted |land use decisions, the city gave
notice of the application on My 18, 1994. The notice
established June 2, 1994 as the deadline for the subm ssion
of written coments wunder ORS 197.195(3)(c)(A) and ALDC
1.330(4)(a). Petitioners were anong those who subnmtted
coment s.

After the close of the comment period on June 2, 1994,
the ~city continued discussions with intervenors and their

engi neering firm regarding the proposed subdivision. On
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Decenmber 29, 1994, nore than six nonths after the close of
t he comment period, the city nmade a final decision approving
the tentative plat. This appeal followed.
FI RST ASSI GNMENT OF ERROR

a. Ri ght to Appeal

Petitioners contend they are entitled to a | ocal appeal
from the city's final decision approving a tentative
subdi vi si on pl an. Petitioners rely on ALDC 1.520(1), which
provi des:

"An affected party may request a public hearing on
a tentative land use decision nmade by staff under

the Type II procedure. At the Director's
di scretion, this hearing wll be before the
Pl anning Conmmi ssi on, Hearings Board, or the

Landmar ks Advi sory Conm ssion. "

Petitioners are m staken. The chall enged decision is
not a tentative land use decision, but a limted |and use
decision, which 1is defined at ORS 197.015(12)(a) and
ALDC 1.290(1) to include the approval or denial of a
subdi vi sion or partition, as described in ORS chapter 92.1

ALDC 1.330 sets forth the <city's procedures for

processing an application for a limted |and use deci sion,

10RS 92. 040 distingui shes between a "tentative plan" and a "plat." The
statute requires submission to the city of an application in witing for
approval of a tentative plan, in accordance with procedures established by
the applicable local ordinance or regulation. After final approval of the
tentative plan, a plat consistent with the tentative plan is prepared and
recorded.
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1 including tentative subdi vi si on pl an approval s. 2
2 ALDC 1.330(1) states:

3 "The purpose of the [limted |and use] procedure

4 is to provide for land use review of subdivisions

5 and partitions and applications i nvol vi ng

6 descretionary [sic] standards for design or site

7 review of uses permtted outright.”

8 ALDC 1.330(2)-(4) are essentially i denti cal to
9 ORS 197.195(3)(a)-(c).3 ALDC 1.330(5) gives the planning

20RS 92.040 uses the term"tentative plan" to mean what ALDC 1.330 calls

a "tentative plat.” W uniformly use "tentative plan.”

30RS 197.195(3)(c) states:

"The notice and procedures used by |ocal governnent shall

"(A) Provide a 14-day period for submission of witten

coments prior to the decision

"(B) State that issues which may provide the basis for an
appeal to [LUBA] shall be raised in witing prior to the

expiration of the coment period. |[|ssues shal

be rai sed

with sufficient specificity to enable the decision naker

to respond to the issue;

"(C) List, by commonly used citation, the applicable criteria

for the decision;

"(D) Set forth the street address or other easily
geographical reference to the subject property;

under st ood

"(E) State the place, date and tinme that comments are due;

"(F) State that copies of all evidence relied upon by the

applicant are available for review, and that
be obtained at cost;

"(G Include the name and phone nunber of a |ocal
cont act person;

copi es can

gover nnment

"(H Provide notice of the decision to the applicant and any
person who subnmits comments under subparagraph (A) of

thi s paragraph. The notice of decision mnust
expl anation of appeal rights; and
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director the discretion to refer a limted | and use deci sion
to the planning comm ssion or the |andmarks advisory
conmm ssion. However, such a referral is not required.

Petitioners apparently confuse final approval of a
tentative subdivision plan, which the ALDC nmakes a |limted
| and use decision, with a tentative staff decision regarding
certain types of land use applications. Nei t her requires a
heari ng. However, the latter may be appealed locally under
the city's "Type Il" procedures, which were adopted pursuant
to ORS 227.175(10) and which provide for a public hearing.4
Fi nal approval of a tentative subdivision plan is not a
"tentative staff decision,” as the phrase is wused in
ALDC 1. 350, and no hearing is avail able.

Thi s subassi gnnent of error is denied.

b. Addi tional Evidence

Petitioners cont end t he city pr ej udi ced their
substantial rights by accepting evidence into the record
after the 14-day comment period wthout providing an
addi ti onal opportunity to comment. Respondents reply that
during the six nonths following the close of the coment
peri od, virtually everyone wth an interest in the
application had ongoing discussions with city staff; that

the records pertaining to the application could be revi ewed

"(1) Briefly summarize the |ocal decision naking process for
the Iimted | and use deci sion being made. "

4See ALDC 1. 350.
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at any tinme; and that the final decision did not differ
significantly from what was described in the May 18, 1994
notice of proposed action.

ORS 197.195(3)(c)(A and ALDC 1.330(4)(a) require that
the local governnment provide a 14-day period for subm ssion
of witten coments pri or to the decision. ORS
197.195(3)(c)(F) and ALDC 1.330(4)(f) require that the | ocal
governnent make copies of all evidence relied upon by the
applicant available for review during the comment period.

There is evidence in the record of neetings between
city staff and intervenors or their agents after the end of
the comment period on June 2, 1994, although what occurred
at the neetings is not clear. Record 21, 86. For exanpl e,
the final decision refers to "extensive interaction" between
the city and the developer "to evaluate and determne the

adequate size and l|ocation of the partial and ultimte

street I nprovenents as they relate to the proposed
devel opnent . " Record 21. On Novenmber 28, 1994,
i ntervenors' engi neeri ng firm submtted addi ti onal

i nformati on concerning storm drai nage, sanitary sewers, and
road i nprovenents. Record 45-54. On Decenber 14, 1994, a
traffic engineer submtted nodifications of an earlier
traffic study. Supplenental Record 8-17.

W see nothing in the record that under m nes
petitioners' contention that the city essentially conducted

a dialogue with intervenors or their agents from which
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interested parties were excluded. Respondents do not cite
to the record to support their claim that petitioners and
other interested parties continued to participate in the
process through the date of a final decision.

In closing the coment period, while continuing to
accept additional evidence fromintervenors over a period of
six nmonths, the city violated ORS 197.195(3)(c)(F) and ALDC
1.330(4)(f).> The city did not act consistently with the
notice it provided to interested parties. Under the
circunstances, the <city has a statutory obligation to
provi de an additional comment period before nmaking its final
limted | and use deci sion.

Thi s subassi gnnent of error is sustained.

The first assignnent of error is sustained, in part.
SECOND AND THI RD ASSI GNMENTS OF ERROR

The second and third assignnents of error challenge the
city's findings and the evidence in support of the findings.
Since we conclude the record nust be reopened and an
addi ti onal comrent period provided, we do not reach these
assi gnnents of error.

The city's decision is remnded.

5S\\¢ do not think it relevant that the city's final decision was sinilar

to what was described in the notice of decision. It is the relationship
between the applicable criteria and the evidence that invites public
coorment. |f the evidence changes and the decision does not, that in itself

may be reason to conment further
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