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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

TERRACE LAKES HOVEOWNERS
ASSOCI ATI ON, DI ANNE SCHOENI NG, )
DANI EL H. PENN and DONALD SANDERS, )

Petitioners,

VS.
LUBA No. 95-037
CITY OF SALEM
FI NAL OPI NI ON

N N N N N N N N N N N

Respondent, AND ORDER
and
ROBI NS LANE LI M TED PARTNERSHI P, )
Intervenor-Respondent.) )

Appeal from City of Sal em
Dani el Kearns, Portland, represented petitioners.

Paul A Lee, Assi st ant City Attorney, Sal em
represented respondent.

Kris Jon Gorsuch, Sal em represented intervenor-
respondent.

LI VINGSTON, Chief Referee; HANNA, Referee; GUSTAFSON,
Referee, participated in the decision.

DI SM SSED 08/ 25/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
FACTS

Petitioners appeal the city's approval of a driveway
vari ance. After the city filed the record on March 21,
1995, petitioners filed objections to the record. We
entered an order resolving these objections on June 29, 1995
The order required the city to file a supplenental record.
On July 5, 1995, the city hand-delivered the supplenenta
record to LUBA and nailed a copy of the supplenental record
to petitioners.

On July 7, 1995, we nmiled a letter to the parties

whi ch st at ed: "The petition for review is due twenty-one
days after receipt of the supplenment. * * * The
suppl enent al record was received on July 5 1995."

Petitioners' attorney received the supplenmental record on
July 7, 1995 and our July 7, 1995 letter on July 9, 1995
Petitioners filed their petition for review on July 28,
1995, twenty-three days after LUBA received the suppl enental
record.
MOTI ON TO DI SM SS

Respondents nove to dism ss this appeal on the ground
the petition for review was untinely filed. ORS 197.830(10)
states that a petition for review shall be filed within the
deadl i nes established by Board rule under ORS 197.830(12).
The Board's rule, stated at OAR 661-10-030(1), provides, in

rel evant part:
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"* * * The petition for review shall be filed with
the Board within 21 days after the date the record
is received by the Board. * * * Failure to file a
petition for review within the tinme required by
this section, and any extensions of that tine
under * * * OAR 661-10-067(2), shall result in
dism ssal of the appeal and forfeiture of the
filing fee and costs to the governing body."
(Enphasi s added.)

OAR 661-10-067(2) provides that the time |limt for filing
the petition for review nmay be extended only with the
written consent of all parties.

Petitioners contend OAR 661-10-025(3) requires that a
petitioner receive the supplenental record on the same day
as LUBA. Petitioners contend, in the alternative, that the
petition for review should be due twenty-one days after the
suppl enental record is received by a petitioner.

OAR 661-10-025 provides, in relevant part:

"(2) Transmttal of Record: The governing body
shall, within 21 days after service of the
Noti ce on the governing body, transmt to the
Board the original or a certified copy of the
record of the proceeding under review * * *
Transmttal of the record is acconplished by
delivery of the record to the Board, or by
receipt of the record by the Board, on or
before the due date.

"(3) Service of Record: Cont enrpor aneously wi th
transmttal, the governing body shall serve a
copy of the record * * * on the petitioner or
t he | ead petitioner, i f one IS
desi gnated. * * *"

OAR 661-10-025 thus distinguishes between transmttal

of the record, which requires actual delivery to LUBA, and

service of the record on a petitioner. Qur rules allow
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service in person or by first-class mail. Mail service is
conplete on deposit in the mail. OAR 661-10-075(2)(b)(B).
The rules do not distinguish between personal or mail
service for purposes of determning when a copy of the
record is served on a petitioner, as required Dby
OAR 661-10-025.

Petitioners argue that special circunstances -- the
different methods of service and the fact that LUBA' s letter
notifying the parties the record had been received was
mai |l ed two days after the actual date of receipt -- justify
an exception under the line of reasoning found in Hearne v.

Baker County, 15 Or LUBA 635 (1987), and Benjamn v. City of

Ashland, 19 O LUBA 600 (1990). In both Hearne and
Benjam n, a record objection was filed after the 10-day
period allowed by OAR 661-10-026(2). That raised the
question of whether the objection had the effect of
suspending the tinme for filing the petition for review under
ORS 197.830(14) and OAR 661-10- 030(1).

We found in Hearne that the county's failure to serve
the petitioner with a copy of the record justified a delay
in filing objections, since the petitioner could not

exercise his right to file objections wthout seeing the

record. Hearne, 15 Or LUBA at 636. Simlar circunstances
were present in Benjam n. |In both cases, once we determ ned

the record objections were tinely, we concluded the petition

for review was tinely.
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The facts are different here. The city did not fail to
serve the record on petitioners on the sanme day as it filed
the record with LUBA. Service of the record on petitioners
was by a nethod allowed by our rules. Qur letter expressly
stated when the record had been received by LUBA.

The deadline for filing a petition for review is

strictly enforced. See Bongi ovanni v. Josephine County, 29

O LUBA ___, (LUBA No. 95-062, June 21, 1995); MCauley V.

Jackson County, 20 Or LUBA 176 (1990); Piquette v. City of

Springfield, 16 O LUBA 47 (1987); Hutmacher v. Marion

County, 15 Or LUBA 514 (1987). Petitioners did not file
their petition for review within twenty-one days after the
record was settled.

This appeal is dism ssed.
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