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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
KENNETH W HI CK
Petitioner, LUBA No. 94-197

FI NAL OPI NI ON
AND ORDER

VS.

MARI ON COUNTY,

N N N N N N N N N

Respondent .

Appeal from Marion County.

Barry L. Adanson, Lake Oswego, filed the petition for
review and argued on behalf of petitioner.

Jane Ellen Stonecipher, Assistant County Counsel
Salem filed the response brief and argued on behalf of
respondent. Wth her on the brief was Robert C. Cannon,

County Counsel .

HANNA, Referee; LIVINGSTON, Chief Referee; GUSTAFSON,
Referee, participated in the decision.

AFFI RVED 09/ 06/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioner appeals the decision of the Mrion County
board of comm ssioners not to hear his appeal because it was
not tinely filed.
FACTS

Petitioner applied to the county for conditional use
approval to expand a storage facility. On July 15, 1994,
t he county hearings officer approved the application in part
and denied it in part. The county requires that a notice of
appeal of a hearings officer's decision be filed within 10
days of mailing of the decision. Petitioner delivered a
notice of appeal of the hearings officer's decision to the
county on July 28, 1994, the tenth day after the decision
was mai l ed. The appeal docunent is stanped as received by
the county at 5:05 p.m1

The county construes its ordinance to require filing an
appeal before 5:00 p.m on the last day of the appeal
peri od. The notice of appeal rights at the end of the

hearings officer's order set forth the requirenent that

lpetitioner disputes the facts pertaining to submission of the appeal
after the 5:00 p.m deadline. In our order dated Decenber 21, 1994, we
denied petitioner's notion to supplenent the record, because the statenent
petitioner wished to add to the record was not placed before the decision
maker . Petitioner's factual dispute is apparently based on a procedural
irregularity, as the termis used in OAR 661-10-045(1), which states the
grounds for an evidentiary hearing. However, petitioner did not nake a
nmotion for an evidentiary hearing, as allowed under OAR 661-10-045(2). In
the absence of any evidence, we cannot resolve the factual dispute.
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"(a)n appeal nmust be filed with the Marion County Clerk by
5:00 p.m on the 28th day of July, 1995."

At a public nmeeti ng, the county comm ssi oners
considered the petition to appeal. The county determ ned
that the |ocal appeal was not filed in a timly manner and
declined to consider it. This appeal followed.

FI RST ASSI GNMENT OF ERROR

Petitioner contends that the county conm ssioners have
no authority to reject his |local appeal. He contends that
in deciding appeals, the county conmm ssioners are limted to
pursui ng one of three courses of action set forth in MCZO
122.120(c): r emandi ng; denyi ng t he appeal after
consi deration of the record; or scheduling a hearing on the
appeal .1

The county responds that the county comm ssioners
cannot take action under MCZO 122.120(c) until an effective

appeal has been filed under MCZO 122.120(a). The county

IMCZO 122.120(c) provides in relevant part:

"The Governing Body shall review the action of the Planning
Commi ssion or Hearings Officer and may refer the matter back to
the Planning Commission or Hearings Oficer for further
consideration, in which case the Planning Conm ssion or
Hearings O ficer shall conduct further investigation if it is
deened advi sable and report its findings to the Governi ng Body.
The Governing Body nmay sumuarily, after considering the
application and appeal and finding that the facts therein
stated do not warrant any further hearing, affirmthe action of
the Planning Conmission or Hearings Oficer and deny the
appeal. |If the Governing Body be of the opinion that the facts
in the case warrant further action, the Governing Body shal
set the matter for hearing before the Governing Body and shal
give notice of the tinme and place of such hearing * * *."
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contends that the appeal period ended at 5:00 p.m on the
tenth day after the notice of the hearing's officer's
decision was mailed and that the notice of appeal stanped
after 5:00 p.m on that day is, therefore, not an effective
appeal .

MCZO 122.120(a) provides in relevant part:

"An appeal nmust be filed with the County
Clerk within 10 days from the date of mailing
of notice of the decision of the Planning
Conmi ssi on or Hearings Oficer."

ORS 215.422(1)(a) provides that "[t]he procedure
and type of hearing for * * * an appeal or review shall be
prescribed by the governing body * * *_" The county

strictly enforces its requirenent that a notice of appeal be

filed prior to the expiration of the appeal period. The
appeal period ended at 5:00 p.m?2 If an appeal to the
county comm ssioners is not filed until after the appeal

period has expired, the county is not required by the MCZO
to initiate a proceeding to inplenment any of the three

courses of action described in MCZO 122.120(c). See Zarkoff

v. Marion County, 14 Or LUBA 61 (1985).

The first assignnment of error is denied.

SECOND AND THI RD ASSI GNVENTS OF ERROR

Petitioner contends that he was entitled to notice of

2Petitioner does not assign as error the county's determination that the
deadline for appeals is the 5:00 p.m deadline set forth in the hearings
of ficer's notice of decision
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the nmeeting of the board of county conm ssioners at which
the conmm ssioners denied consideration of his appeal.

Petitioner contends further that the county conm ssioners'

di scussion of his appeal with staff at a public neeting and
t heir subsequent denial of his appeal transforned the public
meeting into a quasi-judicial proceeding, for which the
county nust provide the procedural protections of a quasi-

judicial hearing. Finally petitioner contends that the
county violated his due process rights under the Fourteenth
Amendnment to the United States Constitution by denying him
an opportunity to be heard at a neaningful time and in a
meani ngf ul manner.

The county responds that the discussion at the public
meeting did not address the nerits of the appeal petition,
merely procedural matters pertaining to the time the
petition was submtted.

We have stated on several occasions that discussions
between the | ocal governnent decision maker and |egal and
pl anni ng staff do not constitute ex parte contacts requiring
t he local governnent to provide an opportunity for rebuttal.

See Mclnnis v. City of Portland, 25 O LUBA 376, 380-82

(1993), Toth v. Curry County, 22 Or LUBA 488, 490-91 (1991).

We agree with the county that the conm ssioners' public
di scussion with staff of petitioner's untinely appeal was
not a quasi-judicial hearing requiring notice as set forth

in MCZO 122.120(c). Furthernmore, due process does not
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require individual notice of the public neeting at which
consideration of a petitioner's appeal is denied. Prow v.

Marion County, 12 Or LUBA 99 (1984).

The second and third assignnments of error are deni ed.
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The county's decision is affirnmed.
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