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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

M LDRED ANNE FRASER
Petitioner,

VS.
LUBA No. 94-254
CITY OF JOSEPH,
FI NAL OPI NI ON
Respondent , AND ORDER
and

GARY PARMENTER, RAMON PARMENTER
and WGK DEVELOPMENT CORPORATI ON,

N N N N N N N N N N N N N N N N

| nt ervenor s- Respondent.

Appeal from City of Joseph

Ml dred Anne Fraser, Joseph, filed the petition for
review and argued on her own behal f.

No appearance by respondent.

D. Rahn Hostetter, Enterprise, filed the response bri ef
and argued on behalf of intervenors-respondent. Wth himon
the brief was Mautz Baum Hostetter & O Hanl on.

HANNA, Referee; LIVINGSTON, Chief Referee; GUSTAFSON,
Referee, participated in the decision.

DI SM SSED 09/ 13/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

Page 1



© 00 N oo o b~ w NP

R = I S e N e e e
© O N o U M W N B O

Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioner appeals a city council decision following a
remand by LUBA to determine if two provisions of the city's
conprehensive plan are approval criteria for the subject
application.
MOTI ON TO | NTERVENE

Gary Parmenter, Ranon Parnmenter, and WEK Devel opnent
Corporation of Oregon, the applicants below, nove to
intervene in this proceeding on the side of the respondent.
There is no opposition to the motion, and it is allowed.
FACTS

I ntervenors applied to the city for the extension of
wat er and sewer services to a residential subdivision. The
city approved the application. Petitioner appealed the

approval to LUBA. See Fraser v. City of Joseph, 28 Or LUBA

217 (1994) (Fraser I). In Fraser I, we concluded that we do
not have jurisdiction wunder ORS 197.015(10)(a)(A) (i),
197.015(10)(a) (A)(iii) or the significant inpact test.l W

10RS 197.015(10) (a) (A) provi des:
"A final decision or determ nation nade by a |ocal governnent
or special district that concerns the adoption, anendnent or
application of:
"(i) The goals;

"(ii) a conmprehensive plan provision

"(iii) A land use regul ation; or
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remanded the decision for the city to determne if two
conprehensi ve plan provisions fromthe background section of
Chapter VI (Air, Water, and Land Resources Quality) of the
City of Joseph Land Use Pl an (conprehensive plan) constitute
approval criteria. |If they do, we have jurisdiction under
ORS 197.015(10)(a) (A) (ii).

The two conprehensive plan provisions state:

"Currently, the City's policy regardi ng extensions
of water and sewer service beyond the City limts
is that such extensions not occur. There are no
sewer services outside the city. Those water
services now existing beyond the City limts are
charged twice the rates of water users inside the
City.

" * * * %

"The City wll continue to cooperate wth DEQ
(Departnment of  Environnental Quality) by not
allowing uses that do not nmeet DEQ requirenents

The City will rely on DEQ s regulations regarding

air, wat er, solid/ hazardous waste and noise
pol I uti on in revi ewi ng | and use
changes/ applications." Conprehensive plan, p.
30.2

On Decenber 6, 1994, the city nmade its decision on
remand. Petitioner filed a Notice of Intent to Appeal wth
LUBA on Decenber 16, 1994. On the same day, the city
w t hdrew t he Decenber 6, 1994 decision, as permtted by ORS
197.830(12) (b). The ~city council rendered its fina

"(iv) a new land use regulation; * * **

2 The city anended the plan in 1986 specifically to allow for the
provi sion of water and services to land outside the city limts but within
the urban grow h boundary. Plan 45.
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deci sion on February 7, 1995. Thi s deci sion concl udes that
the two plan provisions are not approval criteria.
JURI SDI CTI ON

It is petitioner's burden to establish that we have

jurisdiction. Billington v. Polk County, 299 O 471, 475

705 P2d 232 (1985), Bowen v. City of Dunes City, 28 O LUBA

324, 330 (1994).

Petitioner asserts that the city council decision is a
"final decision of a |local government concerning the
application of state and | ocal |and use regul ations and pl an
provisions," and therefore, the decision is a land use
deci sion under ORS 197.015(10)(a)(A). I nt ervenors respond
t hat because the city concluded the two conprehensive plan
provi sions are not approval criteria, it is not a |and use
decsi on and LUBA has no jurisdiction.

The city found that the two plan provisions are not
approval criteria by examning the context of the two

provi sions as explained in the format of the plan:

"The format of the ensuing plan will use each goa
as a separate topic to be addressed as applicable.
Each goal or topic will consist of:

"k X * * *

"2. A background which is intended as a general
expressi on of t he City Council's and
resi dents'’ evaluation and history of the
topi c. Addi ti onal background information
wi | be cont ai ned I n t he Appendi x. "
Conmpr ehensi ve Plan, pp. 1-2.

Based on its exam nation of the conprehensive plan, the
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city concluded the two provisions are not approval criteria.
We are required to affirmthe city's interpretation of its
conprehensive plan unless it is clearly wong. ORS 197.829;

Gage v. City of Portland, 319 O 308, 316, 877 P2d 1187

(1994); dark v. Jackson County, 313 O 508, 514, 836 P2d

710 (1992).

Petitioner's argunent is not clear. To the extent
petitioner challenges the city's interpretation of the plan
format and provisions, and its conclusion that the two plan
provisions are not land wuse regulations, petitioner's
argunments do not explain how the two plan provisions are
more than background as explained in the February 7, 1995

decision. See Downtown Comm Assoc. v. City of Portl and, 80

O App 336, 722 P2d 1258 (1986). Petitioner's argunments do
not establish that the city's interpretation of the
contested plan provisions is clearly wong. Petitioner has
not established that the city decision to extend water and
sewer services is a |land use decision over which we have
jurisdiction.

The appeal is dism ssed.
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