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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARCOTT HOLDI NGS, | NC., MATT
MARCOTT, and MJURRAYHI LL
THRI FTVWAY, | NC.

Petitioners,

VS.
LUBA No. 95-011

FI NAL OPI NI ON
Respondent, AND ORDER
and

)

)

)

)

)

)

;

ClI TY OF Tl GARD, )
)

)

)

;
ALBERTSON' S I NC. and SCOTT )
RUSSELL, )
)

| nt ervenor s- Respondent. )

Appeal from City of Tigard.

Jeffrey L. Kleinman, Portland, filed the petition for
review and argued on behal f of petitioners.

Pamela J. Beery, Tigard City Attorney, Portland, and
John W Shonkwi ler, Tigard, filed a response brief on behalf
of respondent and intervenor-respondent Albertson's, Inc.
John W Shonkwi | er argued on behal f of intervenor-respondent
Al bertson's, Inc.

Garry P. McMurry, Portland, filed a response brief on
behal f of intervenor-respondent Scott Russell. Wth him on
the brief was Garry P. McMurry & Associates. Scott Russell
argued on his own behal f.

LI VI NGSTON, Chi ef Ref er ee; GUSTAFSON, Ref er ee,
participated in the decision.

REMANDED 10/ 20/ 95

You are entitled to judicial review of this Order.



1 Judicial review is governed by the provisions of ORS
2 197.850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal a city council deci sion that
approves city conprehensive plan and zoning map anmendnents,
grants site development review approval and grants m nor
partition approval.

MOTI ON TO | NTERVENE

Al bertson' s, I nc. (Al bertson'"s) and Scott Russel
(Russell) nove to intervene. There is no opposition to the
nmotions, and they are all owed.

FACTS

On August 13, 1993, Albertson's filed an application to
all ow devel opnent of approximtely eight acres at the
sout heast corner of the intersection of S.W Scholls Ferry
Road and S.W Walnut Street. Albertson's proposed a 40, 000
square foot grocery store and five tenant pads for
commerci al devel opnent, two of 4,000 square feet and one
each of 5,950, 2,400, and 1, 200 square feet.

Al bertson's applied for (1) anmendnents to the city's
conprehensive plan and zoning map that first, redesignate
approxi mately eight acres of Tax Lot 200 (the Al bertson's
site) from MediumH gh Density Residential to Conmunity
Commer ci al and rezone from R-25 (PD) (Resi denti al ,
25/ uni ts/ acre, Pl anned Development) to C-C (Comrunity
Comrercial); and second, redesignate Tax Lot 100 from

Nei ghbor hood Commercial to Medium H gh Density Residential
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and rezone from C-N (Neighborhood Comercial) to R-25
(Residential, 25 wunits/acre); (2) site developnent review
approval to allow the construction of the grocery store and
tenant pads; and (3) mnor partition approval to divide Tax
Lot 200 into two parcels of approxinmately eight acres and
3.85 acres.

The proposal reconfigures existing zoning, so that
while the amount of |and zoned commercial or residential
remains roughly the sane, sone l|land ©presently zoned
commercial is rezoned residential, and vice-versa. The 6.93
acres in Tax Lot 100, |located at the northeast corner of the
intersection, are rezoned from comercial to residential
and, in exchange, eight of the 11.95 acres of Tax Lot 200,
| ocated at the sout heast cor ner, are rezoned from
residential to commerci al .

The city planning conmmssion held a hearing on
Al bertson's application on Novenber 15, 1993, and
reconmended approval with conditions. The city council held
heari ngs on Decenber 14, 1993 and January 25, 1994, and then
remanded to the planning conmm ssion for consideration of new
evi dence presented for the first tinme to the council. On

Novenber 7, 1994, the planning conm ssion heard the matter

on remand and again recomended approval. On Decenber 13
1994, the city council held another hearing and voted to
approve the application with conditions. The city counci

adopted the challenged decision on Decenber 27, 1994, and
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t hi s appeal foll owed.
FI RST ASSI GNVENT OF ERROR

In the first assignnment of error, petitioners contend
that although the city listed Statew de Planning Goal 14 and
CDC 18.98 as applicable criteria, it does not address them
in the chall enged deci sion.

A Goal 14

Goal 14 is listed anong the "applicable approval
criteria” in the notices of the Novenmber 7, 1994 planning
comm ssion and Decenber 13, 1994 city council hearings, as
well as in the challenged decision. Record 6, 218, 849.
The city, Albertson's and Russell (respondents) contend that
two additional mentions of Goal 14 in the record support an
inference that the city applied the goal.l However, these
mentions are sinply as itens in lists, identical to those in
the notices, in which Goal 14 is stated to be an approval
criterion. Record 6, 29.

The challenged decision states that the subject
property was annexed to the city in 1983 and the annexati on

has been acknowl edged by the Land Conservation and

Devel opnment Conmi ssi on. Petitioners do not dispute that
st at enent .
1The city and Al bertson's jointly filed a brief. Russell filed a

separate brief, but adopted the other respondents' brief as to the first
through fourth, sixth and seventh assignnments of error. Russell prepared a
separate response to the fifth assignment of error. It does not nerit
di scussi on.
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1 The city apparently included Goal 14 anong the
2 applicable approval criteria because of a statenment in a
3 menorandum subm tted by petitioners' attorney:

4 "Long term | and needs are governed by Goal 14 and

5 the findings establishing the Portland Metro UGB

6 This area has a history of wunderutilization for

7 residential use and |ack of coordination with all

8 uses. In order to conply with Goal 14, the

9 appl i cant nmust denonstrate that the changes

10 proposed will not affect |ocal and regional needs

11 and land allocations.” Record 1648.

12 If it is obvious fromthe record that a particul ar goa
13 does not apply to a proposed conprehensive plan anendnment,
14 it is not a basis for remand that the |ocal governnment has
15 not actually stated that the goal does not apply. See 1000
16 Friends of Oregon v. Washington County, 17 Or LUBA 671, 685
17 (1989). Goal 14 is intended "to provide for an orderly and
18 efficient transition from rural to urban |and use." The
19 connection between this objective and the proposed
20 conprehensive plan anendnent, whose net effect is to convert
21 fromresidential to commercial use 1.07 acres that have been
22 part of the city since 1983, is so tenuous that Goal 14 is
23 obviously inapplicable. The city's failure to address
24 Goal 14 in the chall enged decision, despite having listed it
25 as an applicable criterion, is at nost harm ess error.
26 B. CDC 18. 98
27 The city lists Tigard Community Devel opnment Code (CDC)
28 Chapter 18.98 anong the "applicable approval criteria” in
29 its notices and in the chall enged deci sion. Record 6, 218,
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849. Petitioners contend that because the city does not
address CDC Chapter 18.98 in its findings, we nust remand
under Gage v. City of Portland, 123 O App 269, 275, 860 P2d

282, adhered to on reconsideration 125 Or App 119, 866 P2d

466 (1993), reversed on other grounds, 319 Or 308, 877 P2d

1187 (1994) and Weeks v. City of Tillanpok, 117 Or App 449

453, 844 P2d 914 (1992). The 1995 | egislature added ORS
197.829(2) to the Oregon Revised Statutes. ORS 197.829(2)

st at es:

"If a local governnent fails to interpret a
provision of its conprehensive plan or |and use
regul ati ons, or i f such interpretation i's
i nadequate for review, [LUBA] may mnmake its own
determ nation of whether the |ocal governnment
decision is correct.”

ORS 197.829(2) overturns the holding in Weks upon which
petitioners rely.?2
The chal l enged decision finds the Albertson's proposa

neet s t he requirements of CDC 18. 61. 050.
CDC 18.61.050(A)(4) states that no building in the CC
district shall exceed 35 feet. Al bertson's contends that
since CDC 18.61.050(A)(4) is nore restrictive than CDC
Chapter 18.98, any proposal that satisfies the forner also
satisfies the latter.

We agree. We defer, under ORS 197.829(1) and Clark V.

2Because ORS 197.829(2) affects procedure and not substantive rights, we
apply it immediately. See Antonnaci v. Davis, 108 Or App 693, 695, 816 P2d
1202 (1991).
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Jackson County, 313 Or 508, 514-15, 836 P2d 710 (1992), to

the city's listing of CDC Chapter 18.98 as an applicable
approval criterion. We interpret the CDC to nean that if
the 35-foot height limtation stated in CDC 18.61. 050(A) (4)
is satisfied, the 75-foot height Iimtation stated in
CDC Chapter 18.98 is also satisfied.3

Thi s assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

Petitioners contend the city's findings are inadequate
and not supported by substantial evidence with respect to
Statew de Planning Goal 12, OAR Chapter 660, Division 12
(the Goal 12 Rule), and Tigard Conprehensive Plan (TCP)
Policies 8.1.1, 8.1.3, 8.2.2, and 8.4.1.

Findings nust (1) identify the relevant approva
standards, (2) set out the facts which are believed and
relied upon, and (3) explain how those facts lead to the
decision on conpliance wth the approval st andar ds.

Sunnysi de Nei ghborhood v. Clackamas Co. Comm, 280 Or 3, 20-

21, 569 P2d 1063 (1977); Vizina v. Douglas County, 17 O

LUBA 829, 835 (1989); Bobitt v. Willowa County, 10 O LUBA

112, 115 (1984). Additionally, findings nust address and
respond to specific issues, raised in the proceedi ngs bel ow,
that are relevant to conpliance with applicable approval

standards. Hillcrest Vineyard v. Bd. of Comm Dougl as Co.

3CDC 18.98.020 establishes the 75-foot height limitation. The ot her
provi si ons of CDC Chapter 18.98 have no bearing on Al bertson's proposal.
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45 Or App 285, 293, 608 P2d, 201 (1980); Norvell v. Portland

Area LGBC, 43 Or App 849, 853, 604 P2d 896 (1979); Skrepetos
v. Jackson County, O LUBA _ , (LUBA No. 94-174, Apri

25, 1995), slip op 22; MKenzie v. Miltnomah County, 27 O

LUBA 523, 544-45 (1994); Heiller v. Josephine County, 23 O

LUBA 551, 556 (1992). We examne the city's findings in
| ight of these standards.

A. Goal 12 and TCP Policy 8.1.1

Goal 12 is "[t]o provide and encourage a safe,
conveni ent and econom c transportation system"” Goal 12
al so discusses particular requirenents for the devel opnent
of a "transportation plan." TCP Policy 8.1.1 states: "The
city shall plan for a safe and efficient street and roadway
system that neets current needs and anticipated future
growt h and devel opnment.™ In response to these standards,

t he chall enged deci sion states:

"Goal 12 (Transportation) and Policy 8.1.1 are
sati sfied because the proposed redesignation would
not be expected to result in unsuitable or unsafe
levels of traffic on SW Walnut Street or Scholls
Ferry Road. Al t hough commercial devel opnent of
this site mght be expected to result in sone
increase in total traffic on these roads adjacent
to the site as conpared to what would be expected
under the current designations, the inpact on the
city-wide or regional transportation systems wll

be benefi ci al t hr ough provi di ng conmer ci al
opportunities <closer to adjoining residential
areas than is currently avail able. Therefore, a
net reducti on in total system traffic i's

anticipated."” Record 41. (Enphasis in original.)

In addition, wunder the heading "Streets,” the findings
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st at e:

"A traffic study has been submtted by the
appl i cant t hat i ndicates that the existing
i nprovenents on SW Wal nut Street and SW Northview
Drive can adequately accommpdate the traffic
expected from the proposed devel opnent." Record
13.

The traffic study is found at Record 1283-1328. The
study concludes that both in the near term and through 2010,
the proposed roadway system would operate at acceptable
levels of service with the site developed as proposed.
Record 1288. The city adopts the traffic study in its
entirety, including its conclusions and supporting evi dence.

Goal 12 and TCP Policy 8.1.1 state very Dbroad
st andar ds. The Goal 12 Rule contains nore specific
standards and requirenents than Goal 12 itself. The city's
findings and recitation of supporting evidence are adequate
to satisfy Goal 12, to the extent Goal 12 may require nore
than the Goal 12 Rule, and TCP Policy 8.1.1.

B. Goal 12 Rule

At the time of the application, the city apparently had
not adopted a transportation system plan (TSP) under Goal 12
and OAR 660-12-015.4 However, OAR 660-12-060 Dbecane

applicable upon its adoption.> Petitioners maintain the

4We understand "Ordinance 94-07," nentioned in the Petition for Review
at page 9 to be a step toward the adoption of a TSP. The Petition for
Review makes it clear that Ordinance 94-07 does not apply to this
application.

SOAR 660-12-060 states, in relevant part:

Page 10



1 ~city should have nade a threshold determ nation that the

2 proposed plan anmendnents conply with the Goal 12 Rule or

3 that

conpliance is unnecessary because the anmendnents wl|

Page 11

"(1)

"(2)

"(3)

Amendnent s to functional pl ans, acknow edged
conprehensive plans, and |and use regulations which
significantly affect a transportation facility shal
assure that allowed l|land uses are consistent with the
identified function, capacity, and level of service of
the facility. This shall be acconplished by either

"(a)

" (b)

"(c)

Limting allowed land uses to be consistent with
the planned function, capacity and | evel of service
of the transportation facility;

Amending the TSP to provide transportation
facilities adequate to support the proposed |and
uses consistent with the requirenents of this
di vi si on; or

Altering land wuse designations, densities, or
design requirements to reduce denmand for autonobile
travel and neet travel needs through other nopdes.

A plan or land use regulation amendnent significantly
affects a transportation facility if it:

"(a)

" (b)

"(c)

" (d)

Changes the functional classification of an
exi sting or planned transportation facility;

Changes st andar ds i mpl enenting a functi ona
classification system

Allows types or levels of land uses which would
result in levels of travel or access which are
i nconsistent with the functional classification of
a transportation facility; or

Woul d reduce the level of service of the facility
bel ow the mninum acceptable level identified in
t he TSP.

Det erm nati ons under sections (1) and (2) of this rule

shal

be coordinated wth affected transportation

facility and service providers and other affected |oca
gover nments.
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not "significantly affect a transportation facility" under
OAR 660-12-060(1). Petitioners Brief 10. Petitioners note
that the issue of conpliance was raised bel ow. Record 524,
1647-48.

Respondents do not contend the city nade the necessary
determ nation, but direct us to points in the record where
evidence exists that could support a determ nation that
conpliance with the Goal 12 Rule is unnecessary. See
ORS 197.835(9)(b).% W have reviewed the evidence cited by
both petitioners and respondents. We concl ude the evidence
S cl ear t hat t he pr oposed devel opnent wi | not
significantly affect a transportation facility.

C. Access

The challenged decision quotes a letter from the
Washi ngt on County Departnment of Land Use and Transportation,
which states that while the proposed access points neet the
spacing requirenents, on SW Scholls Ferry Road there are
significant safety concerns which cannot be resolved unti
t he county traffic anal yst conpl et es hi s report.

Petitioners contend there is no evidence in the record

6ORS 197.835(9)(b) states, in relevant part:

"Whenever the findings are defective because of failure to
recite adequate facts or |legal conclusions or failure to
adequately identify the standards or their relation to the
facts, but the parties identify relevant evidence in the record
which clearly supports the decision or a part of the decision,
[LUBA] shall affirm the decision or the part of the decision
supported by the record * * *_*
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indicating the county traffic analyst conpleted his report
and determ ned where the access points should be.
Petitioners argue that w thout such a determnation, the
application, as approved with conditions, cannot be "deened
in conpliance with the applicable transportati on standards."
Petitioners add that the question of conpliance "with such
mandatory discretionary approval criteria" cannot be
del egated to the county's traffic analyst or deferred to a
|ater tinme w thout assurance of further notice and public

heari ng. Petition for Review 11. See Citizens for Resp

Gowh v. City of Seaside, 23 Or LUBA 100, 107 (1992), aff'd

114 O App 233, rev'd on reconsideration on other grounds,

116 Or App 275, rev den 315 Or 643 (1993).

Petitioners do not specify what city transportation
standards or mandatory discretionary approval criteria are
at risk of being violated. Respondents argue that
Washi ngton County, not the city, nust decide how to space
access to address safety concerns. Petitioners' argunent
with respect to access is insufficiently developed to

provide a basis for reversal or remand. See Testa V.

Cl ackamas County, 26 Or LUBA 357, 373, aff'd 127 Or App 137,

rev den 319 Or 80 (1994); Deschutes Devel opnent v. Deschutes

Cty., 5 O LUBA 218 (1982).
D. TCP Policy 8.1.3
Petitioners contend the city's findings with respect to

TCP Policy 8.1.3 are wunacceptably conclusory and defer
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conpliance to a future tinme without the requisite provision
for public participation. Petitioners maintain the findings
do not discuss (1) what inprovenents are required; (2) how
they are to be obtained or financed, and whether a "rough
proportionality" is to be nmaintained; and (3) how the
application conplies with the policy.

TCP Policy 8.1.3 states eight requirenents pertaining
to access, street right-of-way, street construction, street
i nprovenents, street signs and signals, transit stops and
transit-related inprovenents, disabled parking, and |and
dedication for the city bicyclel/pedestrian corridor. The

chal | enged decision finds:

"Policy 8.1.3 will be satisfied as a condition of
devel opnent approval under either the existing or
proposed plan and zoni ng designations. Conpletion
of necessary street inprovenents along the site's
frontages will be required to be installed by the
developer at the time of devel opnment. The
Engi neering Division and Wshington County will
review final developnment plans for the site wth
regard to necessary road inprovenents adjacent to
the site and on other affected roadways.” Record
41.

Respondents point to individual conditions that they
mai ntain are sufficient to support the city's conclusion
that TCP Policy 8.1.3 has been or will be satisfied. \Wile
we agree wth respondents that the Ilisted conditions
adequately address TCP Policy 8.1.3(a)-(e), we do not find
conditions responding to TCP Policy 8.1.3(f)-(h), which deal

with transit stops and transit-related inprovenents,

Page 14
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di sabl ed parking, and land dedication for the ©city
bi cycl e/ pedestrian corridor.’

E. TCP Policy 8.2.2

Petitioners contend the challenged decision does not
properly address TCP Policy 8.2.2, which deals with public
transit.’2 The decision states that while Tri-Met does not
presently serve the area, "an extension of service along SW
Scholls Ferry Road appears very likely." Record 41. We
understand petitioners to argue the policy requires a
nmoratorium on |and intensive uses until transit service is
in place. We affirm the city's interpretation of Policy
8.2.2 to the effect that in areas where transit does not
already exist, land intensive uses nust be |ocated where

transit is likely to follow. See ORS 197.829; C(Clark .

’As petitioners remark, the challenged decision does not contain the
"rough proportionality” findings required by the United States Constitution
to justify the exaction of the bicycle/pedestrian corridor. See Dolan v.
City of Tigard, ___ US __ , 114 S & 2309, 129 LEd 2d 304 (1994). However,
this om ssion does not prejudice the substantial rights of petitioners. It
may prejudice the substantial rights of Russell or Albertson's, but neither
has petitioned LUBA.

The city's failure to meke "rough proportionality" findings is a
procedural error that does not warrant reversal or remand unless it
prejudi ces the substantial rights of petitioners. ORS 197.835(7)(a)(B).

7aTDC Policy 8.2.2 states, in relevant part:

"The city shall encourage the expansion and use of public
transit by:
"a. Locating land intensive wuses in close proximty to

transi tways;

"x % *x * %"

15
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Jackson County, supra.

F. TCP Policy 8.4.1

Petitioners contend the challenged decision does not
adequately address TCP Policy 8.4.1, which describes how the
city nmust |locate bicyclel/pedestrian corridors.8 The city

finds:

"* * * The site does not adjoin a designated
pedestri an/ bi keway corridor area. The devel opnent
proposes to provide sidewal ks al ong each property
frontage. * * * The applicant has addressed
transit and pedestrian orientation requirenments
t hrough the devel opment of a wal kway system from
adjoining streets into the site.”" Record 41.

We understand the city to interpret TCP Policy 8.4.1 to
require the |ocation of bicyclel/pedestrian corridors only
where they can be part of the pathway system shown on an
adopt ed pedestrian/ bi keway path. This interpretation is not

clearly wrong. See ORS 197.829; Clark v. Jackson County,

supra.
This assignnment of error is sustained as to TCP Policy
8.1.3(f)-(h) and ot herw se deni ed.
FOURTH ASSI GNMENT OF ERROR
Petitioners contend the city's findings are inadequate

and not supported by substantial evidence with respect to

8TDC Policy 8.4.1 states:

"The city shall |ocate bhicyclel/pedestrian corridors in a manner
which provides for pedestrian and bicycle users, safe and
conveni ent novenment in all parts of the city, by devel oping the
pat hway system shown on the adopted pedestrian/bi keway plan."
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1 Statewide Planning Goal 6 and TCP Policies 4.1.1, 4.2.1 and
2 4.2.2.
3 A Goal 6
4 Petitioners contend the challenged decision does not
5 conply with Goal 6, which provides, in relevant part:
6 "Al'l waste and process discharges from future
7 devel opnent, when conbined with such discharges
8 from existing devel opnents shall not threaten to
9 violate, or violate applicable state or federal
10 envi ronnment al qual ity st atutes, rul es and
11 standards. * * *"
12 The chal | enged deci sion finds:
13 "Goal 6 (Air/Water Quality) is satisfied because
14 that [sic] proposed C-C zone and the surrounding
15 residential properties wll result in fewer and
16 shorter autonmobile trips to obtain comrercial
17 goods and services. The proposed center, as
18 desi gned and conditioned, wll provide for ease of
19 access to the surrounding nei ghborhoods. This in
20 turn will help satisfy Policy 4.1.1 by reducing
21 potenti al air quality inpacts from the new
22 residents and their autonobiles.”™ Record 30.
23 Goal 6 is limted by its terms to discharges from
24 future devel opnent itself. It does not apply to al

25 discharges that may occur as a result of the devel opnent,

26 such as additional em ssions fromvehicles going to and from

27 the Albertson's site. The city's findings are deficient,

28 because they do not specifically address discharges, if any,

29 from the proposed devel opnent, and, in addition, they are

30 limted to air quality inpacts and do not fully address

31 "solid waste, t her mal | noi se, at nospheric or wat er

32 pollutants, contam nants, or products therefrom"”
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Respondents' brief refers to various conditions which
al l egedly bring the chall enged decision into conpliance with
Goal 6. Goal 6 requires findings that a proposed use wll
be able to conply with applicable environnental standards.
It is not satisfied by findings stating only that the

proposed use will be required through conditions to conply

with applicable environnmental standards. Eckis v. Linn
County, 19 O LUBA 15, 35 (1990). The city nmust nake

additional findings addressing the feasibility of conpliance
with Goal 6, nmeaning that "solutions to certain problens * *
* posed by [the] project are possible, likely and reasonably

certain to succeed"” in achieving conpliance. See Meyer .

City of Portland, 67 O App 274, 280 n5, 678 P2d 741, rev

den 297 Or 82 (1984).
B. TCP Policy 4.1.1

TCP Policy 4.1.1 states:
"The city shall

"a. Maintain and inprove the quality of Tigard's
air quality and coordinate wth other
jurisdictions and agencies to reduce air

pol | uti ons [ sic] within t he Port | and-
Vancouver Air Quality Mintenance Area.
(AQWA) .

"b. Were applicable, require a statenment from
the appropriate agency, that all applicable
standards can be net, prior to the approval
of a land use proposal.

c. Apply the nmeasures described in the DEQ
Handbook for 'Environnmental Quality Elenents
of Oregon Local Conprehensive Land Use Pl ans’
to land use decisions having the potential to

Page 18



1 affect air quality.”

2 The city's findings with respect to TCP Policy 4.1.1
3 are conbined with its Goal 6 findings, quoted above. The
4 chall enged decision indicates the city interprets TCP Policy
5 4.1.1 as applicable to "potential air quality inpacts from
6 the new residents and their autonobiles,” and we defer to
7 that interpretation.® ORS 197.829; Clark v. Jackson County,
8 supra. Under the city's interpretation, the challenged
9 decision does not contain adequate findings addressing the
10 criteria of TCP Policy 4.1.1 as they apply to the potentia
11 air quality inpacts described.
12 C. TCP Policy 4.2.1
13 TCP Policy 4.2.1 provides:
14 "Al'l devel opment within the Tigard urban planning
15 area shall conply with applicable federal, state
16 and regional water quality standards.
17 The challenged decision defers the determ nation of

18 conpliance with TCP 4.2.1 to the devel opnment review and
19 building permt processes, but does not require a hearing

20 then. 10 If an exercise of discretion is required to

9We note, however, that applying TCP Policy 4.1.1 to just "potential air
quality inpacts fromthe new residents and their autonobiles,” w thout also
finding that the proposed developnment has no other inpacts to which
TCP Policy 4.1.1 applies, could violate its express |anguage.

10The chal | enged deci sion fi nds:

"* % * Policy 4.2.1 will be satisfied through the devel opnent
review and building pernmt processes at which tine a
devel opnent proposal for this site nmust be shown to conply with
applicable federal, st at e, and regional wat er quality

Page 19



1 determine if the "applicable federal, state and regional
2 water quality standards"” are nmet, the city nust provide for
3 notice of the local proceedings and an opportunity for a
4 public hearing. Rhyne v. Ml tnomah County, 23 O LUBA 442,
5 446-448 (1992). Because we cannot tell from the city's
6 findings what standards apply and whether they require
7 discretionary decision making, the findings are deficient. 11
8 Thi s assignnent of error is sustained.

9 FIFTH ASSI GNMENT OF ERROR
10 Petitioners contend the city's findings are inadequate
11 and not supported by substantial evidence with respect to
12 Statew de Pl anning Goal 9, OAR Chapter 660, Division 9, and
13 TCP Policy 5.4.
14 A. Goal 9, and OAR Chapter 660, Division 9
15 The chal |l enged decision contains the following Goal 9
16 finding:
17 "Goal 9 (Econonmy of the State) is satisfied
18 because the proposed redesignation would increase
19 the City's inventory of developable comrercial
20 | and, thereby increasing enploynent opportunities
21 inthe City." Record 40.
22 Goal 9 is "to provide adequate opportunities throughout

requi rements including preparation and inplenentation of a non-
poi nt source pollution control plan in conpliance with the
Oregon Environnental Quality Commission's tenporary rules for
the Tualatin River Basin." Record 29.

llpetitioners contend that the «challenged decision also violates
TCP Policy 4.2.2. However their purported discussion of TCP Policy 4.2.2
actual ly addresses TCP Policy 4.2.1. The decision does not |list TCP Policy
4.2.2 as an applicable approval criterion.

Page 20
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the state for a variety of economc activities vital to the
health, welfare and prosperity of Oregon's citizens." It
contains specific directives regarding conprehensive plans
in urban areas to ensure the availability of sufficient |and
for a variety of commercial and industrial uses.?1?
Petitioners contend "Goal 9 requires substantially nore
anal ysis, and especially an analysis of comercial |I|and
needs within the jurisdiction."” Petition for Review 17.
Petitioners contend further that Goal 9's inmplenenting rule,
OAR Chapter 660, Division 9, "requires |local governnents to
designate and prioritize econom ¢ devel opnent opportunities
and sites which may be used for the sane.” Id. at 18.
Petitioners' specific objection is that the city has not

shown "how 6.93 acres of what was ' Nei ghborhood Commerci al

12Gpal 9 states, in relevant part:
"Conprehensi ve plans for urban areas shall

" 1. I nclude an anal ysis of the conmunity's econom c patterns,
potentialities, strengths, and deficiencies as they
relate to state and national trends;

"2. Contain policies concerning the econom c devel opnent
opportunities in the comunity;

"3. Provide for at |east an adequate supply of sites of
suitable sizes, types, |locations, and service levels for
a variety of industrial and conmercial uses consistent
with plan policies;

"4, Limt uses on or near sites zoned for specific industria
and conmercial uses to those which are conpatible wth
proposed uses.

"x % *x * %"

Page 21
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| and are equivalent to eight acres of 'Conmmunity Commerci al
land." |d.

OAR 660-09-010(2) nmakes clear that OAR Chapter 660
Division 9 directly applies only to plan and |and use

amendnents adopted during periodic review Melton v. City

of Cottage G ove, 28 Or LUBA 1, 12, aff'd 131 O App 626,

877 P2d 359 (1994). However, Goal 9 itself applies to
quasi -j udi ci al changes to acknow edged conprehensive plans
or land use regulations that affect continued conpliance
with the goal, and we may turn to OAR Chapter 660, Division
9 for interpretive guidance in applying Goal 9. Opus
Devel opment Corp. v. City of Eugene, 28 O LUBA 670, 692

(1995).
OAR 660-09-025 states, in relevant part:

"Measures adequate to inplenment [industrial and
commercial] policies adopted pursuant to OAR 660-
09-020 shall be adopted. Appropriate inplenenting
measures include anendnents to plan and zone map
desi gnations, |and use regulations, and public
facility plans:

"(1) ldentification of Needed Sites. The pl an
shall identify the approximte nunber and
acreage of sites needed to accommopdate
i ndustrial and commercial uses to inplenment
pl an policies. The need for sites should be
specified in several broad 'site categories',
(e.g. light industrial, heavy industrial
comercial retail, highway comercial, etc.)
conbining conpatible uses with simlar site
requi renents. It is not necessary to provide
a different type of site for each industrial
or comercial use which nmay locate in the
pl anni ng ar ea.

Page 22
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"k ok ox x xv (Enphasi s added.)

OAR 660-09-025(1) allows a fair degree of inprecision
in both the nunber and acreage of sites needed to
accommodat e industrial and comrercial uses, as well as broad
Ssite categories. The criteria for uses allowed in the CN
and C-C zones are very simlar. The change from C-Nto CC
is mnor enough and the amount of land involved in this
application is small enough that it is not necessary to
engage in an extensive analysis of the inpacts on the val ues
Goal 9 protects. The change is within the deviation allowed
by OAR 660-09-025(1), which interprets the goal. Mor eover
the city's Goal 9 finding is adequate, since the proposed
amendnment allows nore intensive commercial wuses on nore
land. Goal 9 requires nothing further.

B. TCP Policy 5.4

Petitioners contend the challenged decision does not

adequately address TCP Policy 5.4, which states:

"The city shall ensure that new comercial and
i ndustrial developnment shall not encroach into
residential areas that have not been designated
for comrercial or industrial uses.”

The city makes the following finding with respect to

t he policy:
"The proposal is consistent wth Policy 5.4
because the proposed C-C designation will maintain
a conpatible relationship with nearby residentia
properties as required by t he Communi ty
Devel opnent Code standards. |In addition, the site

is physically separated from residential uses by
streets on three sides of the property and a steep
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29

sl ope to the south.

"A comercial service center of npdest size has
been contenplated for this area since the 1983
adoption of the Bull Muntain Community Plan. The

proposed C-C designation wll replace the C-N
desi gnation and therefore, no encroachnment into a
resi denti al area wll result.” Record 40.

(Enphasi s added.)

Respondents argue that Policy 5.4 sinply nmeans that the
city nmust designate land for comrercial devel opment before
i ssuing devel opnment permts. However, the first paragraph
of the finding, quoted above, inplies the city interprets
the policy to require conpatibility findings under CDC
standards, and we defer to that interpretation. See ORS

197.829; Clark v. Jackson County, supra. The chal | enged

deci sion includes conpatibility findings under TCP Policy
12.2.1 and CDC Chapter 18.61, discussed infra.

The second paragraph falls short of describing what is
proposed: the substitution of a |arger developnment for a
smal | er one, on an opposite corner of the sanme intersection,
when both the existing and proposed |ocations border
residentially zoned property. The | anguage of the second
par agraph suggests the city interprets Policy 5.4 to say
that if the proposed C-C designation did not replace the C-N
desi gnation, an encroachment into a residential area would
result. Again, we defer to the city's interpretation.
However, because the finding does not even acknow edge the
proposed shift in location, it is inadequate.

This assignnment of error is sustained as to Policy 5.4
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and ot herw se deni ed.
SI XTH ASSI GNMENT OF ERROR

Petitioners contend the city's findings are inadequate
and not supported by substantial evidence with respect to
St at ew de Pl anni ng Goal 10, OAR Chapter 660, Division 7, and
TCP Policy 6.6.1.

A. Goal 10 and OAR Chapter 660, Division 7

Goal 10 requires the city "[t]o provide for the housing
needs of citizens of the state." Petitioners contend that
the findings in the challenged decision with respect to
OAR 660-07-030(1) are based on inaccurate calculations.

OAR 660-07-030(1) states, in relevant part:

"(1) Jurisdictions other than small devel oped
cities nust ei t her designate sufficient
bui | dabl e I and to provide the opportunity for
at | east 50 percent of new residential units
to be attached single famly housing or
multiple famly housing or justify an
alternative percentage based on changing
circunmstances. * * *"

OAR 660-07-035(3) requires a mnimum density of 10 units per
acre. The city finds the proposal will result in a |oss of
1.07 acres of R-25 land (out of an inventory of 1,305 acres)
and 26 residential units. Record 40. This will reduce the
average possible residential density from 10.328 to 10. 315
units per acre, still above the m ni num density.

Petitioners base their claim that t he city's

calculations are inaccurate on the followng statenent in

t he chal |l enged deci si on:
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"The remainder of Tax Lot 200[,; approximtely
3.95 acresy,] has been discussed as being

devel oped by property owners within the area for
conmon open space use. Limtations to devel opnment
of this area for nultiple famly wuses would
further decrease the total density of 10.27
dwelling units per acre for the remaining 1,300
devel opabl e acres of residential [and. Annexation
of areas such as the Walnut Island [sic] in the
future 1is also expected to further decrease
residential density of the City to [a] point below
10 units per acre. This would nmean that other
properties now zoned for |ow density residential
use would need to be rezoned for higher density
residential." Record 18.

Petitioners argue the city m stakenly assumes, for purposes
of cal culating residential densities, that the 3.95 acres of
Tax Lot 200 wll remain available for resi denti al
devel opment, while sinultaneously finding it will remain as
open space. Petitioners contend that if the 3.95 acres do
not remain available for residential developnent, the
residential density within the city may drop below the
m ni nrum density required by OAR 660-07-035(3).

In support of their contention the 3.95 acres nust
beconme open space, petitioners point both to a plot plan,
attached as an exhibit to the challenged decision, that
shows the 3.45 acres as "future open space” and to the
di scussions with property owners. Record 18, 30, 476.

To find, as petitioners maintain, that dedication of
the 3.95 acres as open space is an unstated condition of
approval, we would have to find the city relied on the cited

specul ati ve and vague references to 3.95 acres of open space
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in giving its approval. Cf. WIlson Park Neigh. Assoc. V.

City of Portland, 27 O LUBA 106, 123, rev'd on other

grounds 129 Or App 333, 877 P2d 1205, rev _den 320 O 453
(1994) (building design features included in application
becone part of approved plan w thout express conditions so
requiring). Al t hough the plot plan attached as an exhi bit
to the challenged decision shows the 3.45 acres as "future
open space," the text of the decision nakes clear that it
does not rely on that aspect of the plot plan. Record 11,
44, 49.

If the open space requirenent is nade nore specific, as
may be necessary to satisfy TCP Policy 6.6.1, the city wl
have to review its findings with respect to Goal 10 and OAR
Chapter 660, Division 7. As it stands, the challenged
deci si on does not violate these standards. 13

B. TCP Policy 6.6.1

TCP Policy 6.6.1 states requirenents for buffering
between different types of |and uses, including comercia

and residential |and uses.* The chall enged decision finds:

13 W note the challenged decision also finds that "[when the
residential properties develop, comon and/or private open space wll be
required as a condition of developnent." Record 43. However, the finding
does not say how nmuch open space will be required or where it wll be.
Until the requirenent 1is nore specifically stated, its inpact on
residential densities, if any, cannot be measured. However, when the open-
space requirement is made definite, its inpact on residential densities
wi |l have to be consi dered.

14TCP Policy 6.6.1 states:
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"Policy 6.6.1 <can be satisfied because the
proposed design and related conditions of approval
are intended to provide buffering and visual

separation bet ween t he center and near by
residential neighborhoods. As noted in this
report [sic], specific | andscapi ng noi se

mtigation mnmeasures nust be provided to ensure
that this policy and related Code and TMC
provisions are net." Record 40.

Petitioners contend this finding and the findings related to

noi se, which arguably are incorporated by reference, do not

Page 28

"(a) Buffering between different types of |l|and uses (for
exanpl e between single family residential and nultiple
famly residential, and residential and conmercial uses,
and residential and industrial uses) and the follow ng
factors shall be considered in determning the type and
extent of the required buffer
" 1. The purpose of the buffer, for exanple to decrease

noi se levels, absorb air pollution, filter dust or
to provide a visual barrier

"(2) The size of the buffer needed in ternms of width and
hei ght to achi eve the purpose;

"(3) The direction(s) fromwhich buffering is needed,;
"(4) The required density of the buffering; and
"(5) \Whether the viewer is stationary or nobile.

"(b) On-site screening of such things as service areas and
facilities, storage areas and parking lots, and the
following factors, shall be considered in determnining the
type and extent of the screening:

"(1) What needs to be screened;
"(2) The direction fromwhich it is needed;
"(3) How dense the screen needs to be;

"(4) \hether the viewer is stationary or nobile[;]

"(5) \Whether the screening needs to be year round."
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adequately address TCP Policy 6.6.1.

We agree. Anmong ot her inadequacies, the findings do
not explain the purpose of the buffer, state what evidence
is believed or relied wupon, or explain how the city
determ ned the proposed buffer and "visual separation” are
adequate to perform their (unstated) functions. It is
uncl ear what the city neans by "specific |andscaping noise
mtigation neasures,"” where they are to be found in the
chal | enged decision, and whether any evidence supports the
determ nation that they will achieve their purpose. Al so
the chall enged decision states that "[t]he issue of noise
i npact needs further evaluation,” from which we infer that
more work needs to be done before a finding can be nade
Record 21

Respondents reply that "[f]or buffering and screening,
the 3.95 acre parcel will provide a transition between the
single famly devel opnent and the shopping center."

Respondent's Brief 24. However, TCP Policy 6.6.1 requires

buffering between all, not just single-famly, residential
and commercial uses. If the city's determ nation that there
wi ||l be adequate buffering rests on keeping the 3.95-acre or

sonme other sized parcel as open space, the «city nust

condition approval on the designation of a specifically

descri bed parcel as open space.1®> Oherwi se, the condition

15The city may then have to readdress the requirenents of Goal 10 and
OAR Chapter 660, Division 7.
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is too vague to be enforceable and does not assure
conpliance with the rel evant standards.

Respondents al so contend CDC Chapters 18.61 and 18. 100
set forth requirenments that inplenment TCP Policy 6.6.1, and
poi nt out that separate findings have been made to address
the relevant provisions of these chapters. However, the
city does not find that satisfaction of t hese CDC
requirenments will have the effect of satisfying TCP Policy
6.6. 1. Respondents are actually asking us first to use our
authority under ORS 197.829(2) to interpret the CDC as they
wi sh, and then to use our authority under ORS 197.835(9)(b)
to determ ne that evidence scattered throughout the record
clearly supports findings under that interpretation.

LUBA is a review body. While ORS 197.835(9)(b)
requires us to affirm a local governnent decision in the
absence of adequate findings, if +the parties "identify
rel evant evidence in the record which clearly supports the
decision or a part of the decision,”" we interpret "clearly
supports" to nmean "makes obvious" or "nmakes inevitable."
Al t hough ORS 197.829(2) allows us, when the | ocal governnment
has failed to interpret its conprehensive plan or |and use

regul ations, to mke the interpretations necessary to

determ ne whether a local |and use decision is correct, it
does not require us to do so. It is still the 1ocal
governnment's responsibility to i nterpret its own

conprehensive plan and land use regulations in the first
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i nst ance.

We view ORS 197.835(9)(b) and ORS 197.829(2)

assigned to local governnents, such as the weighing

© 00 ~N oo o b~ w NP

evi dence, the preparation of adequate findings, and

10 interpretation of conmprehensive plans and local |and use
11 regul ations.

12 Thi s assignnent of error is sustained.

13 SEVENTH ASSI GNMVENT OF ERROR

14 Petitioners contend the city's findings are inadequate
15 with respect to Statewide Planning Goal 11 and TCP Policy
16 7.1.2.16 Since petitioners make no argument in support

16TCP Policy 7.1.2 states, in relevant part:

"The city shall require [as] as pre-condition to devel opnent
approval that:

"a. Devel opnent coincide with the availability of adequate
service capacity including:

"x % % * %

"3. St or m dr ai nage.
"b. The facilities are:
" 1. Capable of adequately serving all i nt erveni ng

properties and the proposed devel opnent; and
"2. Designed to city standards.

Page 31

statutes which authorize this Board to remedy mnor
oversights and inperfections in |local governnent |and use
decisions, as a way to elimnate delays resulting from
purely technical objections to a witten decision. They do

not permt or require LUBA to perform the responsibilities
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their contention with respect to Goal 11, we do not consider

t he goal. See Testa; Deschutes Cty., supra. Petitioners'
di scussion is limted to TCP Policy 7.1.2. Petitioners
mai nt ai n t he chal | enged deci si on I nproperly defers

conpliance with mandatory discretionary approval criteria
concerni ng storm drai nage.

The city inposes conditions of approval that require
Al bertson's to (1) satisfy the guidelines of Unified
Sewer age Agency Resolution and Order 91-47; (2) denonstrate
that storm drainage runoff can be discharged into the
exi sting dr ai nageways wi t hout significantly i npacti ng
properties downstream and (3) obtain a joint permt from
the city that neets the requirenments of the "NPDES' and
"Tual atin Basin Erosion Control Program"™ Record 25.

We accept respondents' argunent that the actual design
of the proposed on-site storm water managenent facility is a
techni cal engi neering task not reviewable through a | and use
proceedi ng. However, TCP Policy 7.1.2 requires at |least a
determnation at the tinme of site plan approval that its
specific requirenents can be satisfied by the inposition of

conditions. Kenton Nei ghborhood Assoc. v. City of Portl and,

17 O LUBA 784, 799-806 (1989). The city makes no findi ngs,
supported by substantial evidence in the record, wth

respect to feasibility.

"c. Al'l new devel opnent utilities to be placed underground."”
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Thi s assignnent of error is sustained.
El GHTH ASSI GNMENT OF ERROR

Petitioners contend the city's findings are inadequate
with respect to TCP Policy 12.2.1, including its preanble
and CDC Chapter 18.61.1/

A. Application of TCP Policy 12.2.1 Preanble

TCP Policy 12.2.1 states at the outset:

"The city shall

"(a) Provide for comercial developnment based on
the type of use, its size and required trade
ar ea.

"(b) Apply all applicable plan policies.

"(c) Apply the appropriate |locational «criteria
applicable to the scale of the project.”

et
Under the category of "Community Commercial," TCP 12.2.1(4)
sets forth criteria addressing scale (trade area, trade area
density, gross floor area) and locational criteria (spacing
and | ocation, access, site characteristics, and inpact
assessnent). The objectives stated in the preanble to TCP
12.2.1 are achieved in the C-C zone through the specific
criteria stated in TCP 12.2.1(4). | ndependent fi ndi ngs
addressing the preanble are not necessary.

B. Anal ysi s of Zone Substitution

17The market area and strip mall design issues raised by petitioners
fall under the headi ngs of zone change and design generally, and therefore,
we do not discuss nmarket area and strip nall design separately.
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Petitioners attack the city's findings for failing to
anal yze the consequences of replacing an C-N designation
with a C C designation

The chall enged decision incorporates by reference an
anal ysis contained in Al bertson's application explaining the
city's decision to rezone fromC-Nto CGC.  Record 44, 1716-
18. That incorporation is sufficient for us to treat the

anal ysis as part of the findings. Gonzal ez v. Lane County,

24 Or LUBA 251, 258-59 (1992). The analysis is adequate to
justify a quasi-judicial anmendnment to the plan and zoning
maps on the basis of an earlier mstake at the tinme the area
including the Albertson's site was annexed by the city. 18

C. | dentification of Uses and Design Criteria

Petitioners contend that under TCP 12.2.1(4) and
CDC 18.61.010, 18.61.020(C), 18.61.030, and 18.61.055(1)(A)
and (B), the city nust identify all uses on the site in
order to review the site design "so that the effect of those
uses my be assessed and dealt wth by the City upon
consideration of the plan anmendnent and zone change

applications."1® Petition for Review 29.

18petitioners direct wus to a planner's report that contradicts
Al bertson's explanation that the C-N zoning was a nistake. Record 576-77
However, petitioners do not articulate a substantial evidence challenge to
the city's decision to accept Al bertson's explanation

19petitioners rely specifically on TCP 12.2.1(4)(B)(4), which states, in
rel evant part:

"l mpact Assessnent
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The sections of the CDC nobst pertinent to petitioners

NN

site

contention are CDC 18.61.010 and 18.61.055(A) and

Petitioners quote a statenent in CDC 18.61. 010(A) that

Is preferable that a comunity conmercia
be developed as one wunit wth coordinated

access, circulation, building design, signage, and

(B).

CDC 18.61.010 states the purpose of the C-C District.

Page 35

"(a)

" (b)

"x k%

" (d)

"x k%

()

The scale and intensity of the project shall be
conpatible with surroundi ng uses and consistent with the
provisions of this plan. Such conpatibility and

consi stency shall be acconplished through the approval of
a Site Developnent Review application contenporaneous
with, and a part of, the approval of a zone change to the
comunity comrercial designation. The site plan approva
may include conditions relating to site and building
devel opnent through conditions of approval of a zone
change for the site. * * *"

It is generally preferable that a community commercia
site be developed as one unit with coordinated access,
circulation, building design, signage and |andscapi ng.
Parcels within a community conmercial site, however, may
be devel oped independently although the City may require
that devel opnental aspects of individual parcels be
coordi nated through the devel opment revi ew process.

* *

Access needs of individual parcels and uses shall be
coordinated within a site so as to limt the nunber of
access driveways to adjacent streets.

* *

Exterior lighting, noise, and activities associated with
the Community Commercial district shall be controlled or
mtigated so that they do not adversely affect adjacent
resi denti al uses and conply wth any applicable
provi sions of the Tigard Municipal Code regul ati ng noi se,
Iight, and nuisances. Operating hour restrictions my be
placed on wuses wthin the district, either through
restrictions within the zoning district regulations or
through conditions of approval of a Plan map anmendnent
for a particular site."
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| andscapi ng. Parcel s wi thin a conmmunity
commer ci al Site, however, may be devel oped
i ndependently although the City may require that
devel opnental aspects of individual parcels be
coor di nat ed t hr ough t he devel opnent revi ew
process. Access needs of individual parcels shal
be coordinated within a site so as to |limt the
nunber of access driveways to adjacent streets.”

CDC 18.61.055(A) sets forth building and general site
desi gn gui del i nes t hat are "strongly encour aged. "
CDC 18.61.055(B) sets forth nmandatory desi gn standards.

W do not accept petitioners' contention that
Al bertson's nust identify each proposed use on the C-C site
in order to satisfy the design standards in the TCP and CDC.
The city's decision to list all of the possible uses in the
C-C zone as potential uses is not clearly wong.

However, we agree wth petitioners that the city's

findi ngs are not adequate. The chall enged deci sion states:

"Section 18.61.055 contains a nunber of design
gui del i nes and standards for C-C devel opment. The
basic design concepts presented by the applicant
are general ly consi st ent with t hese Code
provisions. In sonme cases design concepts need to
be amended and in others nore detailed information
needs to be provided (as conditions of approval)
to ensure conpliance with this Code section.”
Record 45.

While the decision adequately addresses certain
criteria, it unacceptably defers conpliance wth other
di scretionary st andar ds wi t hout ensuring t he f ul
opportunity for public involvenent provided in the initial

stage of the review process. See Citizens for Resp. G owh,

supra; Holland v. Lane County, 16 O LUBA 583, 596-97
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(1988).

D. Pedestrian and Bicycle | nprovenents

Petitioners contend the city has not nmade the findings
with respect to bicycles required by TCP 12.2.1(4)(B)(4)(c),
which states: "Convenient pedestrian and bicyclist [sic]
access to a developnent site from adjoining residential
areas shall be provided where practical. * * *" The
findings stated in the record at page 45 and the
requi renents stated in the record at pages 20-21 are
sufficient to address this criterion.

This assignnent of error is sustained, in part.
NI NTH ASSI GNMENT OF ERROR

Petitioners contend the <city has not denonstrated
conpliance with TCP Policy 12.1.1, which contains the
criteria controlling housing densities. Petitioners quote

the preanble to CDC 12.1.1:

"The city shall provide for housing densities in
accordance wth:

a. Applicable plan policies;
"b. Applicable locational criteria; and

"c Appl i cabl e conmmuni ty devel opnent code
provi si ons. "

Petitioners "argunment" is sinply this: "[The city] has
again failed to discuss or denonstrate conpliance with the
key provisions of the policy.” Petition for Review 31.

The challenged decision does contain findings that

apply the relevant criteria under TCP Policy 12.1.1, found
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in TCP Policy 12.1.1(3). Record 42-43. Petitioners do not
address these findings. Petitioners' argunent under this
assignnment of error is insufficiently developed for us to

review. See Testa; Deschutes Cty., supra.

Thi s assignnment of error is denied.
TENTH ASSI GNVENT OF ERROR

Petitioners contend that <certain conditions in the
chall enged decision inproperly delegate determ nation of
conpliance with mandatory discretionary approval criteria to
a different entity or defer conpliance w thout assurance of
further notice and public hearing.

A Condition 1

Condition 1 states "[t] he Conprehensive Plan and zoni ng

map anmendnents shall be finalized at the time a building or

ot her devel opnent permt (e.g., grading) is issued." Record
23. We agree with respondents that this is not a true
condition of approval and does not inproperly defer

conpliance with any mandat ory approval criterion. Since CDC
18.61.020(C) requires site devel opnent review at the tine of
application for a rezone to C-C, it is appropriate to del ay
actual map anmendnents until final approval of a building or
ot her devel opnment permt.

B. Ot her Conditions

The remai nder of the conditions listed by petitioners
address m nisterial, technical reviews properly conpleted by

the city's technical staff. They do not inproperly del egate
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the application of discretionary approval criteria. See

Marineau v. City of Bandon, 15 Or LUBA 375, 383-84 (1987).

Thi s assignnent of error is denied.
ELEVENTH ASSI GNMENT OF ERROR

Petitioners contend they were substantially prejudiced
by the city's use of different maps in various notices
during the course of the local proceedings. However,
petitioners do not show how they were prejudiced.

Thi s assignnment of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioners contend the <city violated Statew de
Pl anni ng Goal 2 by approving anendnments to the TCP that are
i nconsistent with the Statew de Planning Goals. Petitioners
do not allege specific violations under this assignnent of
error. To the extent petitioner has alleged inconsistencies
with the Statewide Planning Goals under their other
assignnments of error, these allegations have been addressed,
and we do not reconsider them here.

The city's decision is remanded. 20

20Gi nce Russell is not a prevailing party, his request for attorney fees
under ORS 197.830(15)(b) is deni ed.
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